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Introduction

Benjamin Reilly

Political parties have long been recognized as essential components of
representative democracy. Indeed, it is difficult to imagine how the gov-
ernance of modern states could be accomplished without meaningful po-
litical parties. By organizing voters, aggregating and articulating interests,
crafting policy alternatives and providing the basis for coordinated elec-
toral and legislative activity, well-functioning political parties are central
not just to representative government but also to the process of demo-
cratic development in transitional democracies.’

Parties perform a number of essential functions that make demo-
cracy in modern states possible. Ideally, they represent political constitu-
encies and interests, recruit and socialize new candidates for office, set
policy-making agendas, integrate disparate groups and individuals into
the democratic process, and form the basis of stable political coalitions
and hence governments. Collectively, this means that political parties
are one of the primary channels for building accountable and responsive
government.

Beyond these functional activities, parties also provide a number of
deeper, systemic supports that help make democracy work effectively.
For instance:

e They mediate between the demands of the citizenry on the one hand
and the actions of the government on the other, aggregating the diverse
demands of the electorate into coherent public policy.

® They make effective collective action possible within legislatures. With-
out the predictable voting coalitions that parties provide, there would

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5



4 BENJAMIN REILLY

be chaos as legislative majorities shifted from issue to issue and vote to

vote.
¢ By providing a link between ordinary citizens and their political repre-

sentatives, parties are also the primary channel in democratic systems
for holding governments accountable for their performance.

Yet in many countries, particularly in transitional democracies, parties
struggle to play these roles. Instead, parties exhibit a range of pathologies
that undercut their ability to deliver the kind of systemic benefits on
which representative politics depends. For instance:
¢ they are frequently poorly institutionalized, with limited membership,

weak policy capacity and shifting bases of support;

e they are often based around narrow personal, regional or ethnic ties,
rather than reflecting society as a whole;

e they are typically organizationally thin, coming to life only at election
time;

¢ they may have little in the way of a coherent ideology;

¢ they often fail to stand for any particular policy agenda;

e they are frequently unable to ensure disciplined collective action in
parliament, with members shifting between parties;

® as a result, parties often struggle to manage social conflicts and fail to
deliver public goods and thus to promote development.

These deficiencies in party development are so widespread that they have

become a central concern in many emerging democracies, to the extent

that they are increasingly seen as a threat to stable democracy itself.

The recognition of such impediments to democratic development has

spurred growing attention, both domestically and internationally, to how

stronger, more capable political parties can be sustained and developed

in fragile environments.

Internationally, the response by Western governments to this problem
has been a plethora of party assistance programmes that seek to help
political parties in new democracies become stronger, more coherent
and more inclusive organizations — that is, more like the idealized view of
how parties are supposed to operate. These programmes have received
considerable funding from donor agencies and generated a considerable
number of new training programmes and other initiatives. But these have
had limited impact, rarely if ever transforming the fundamental organiza-
tional and operational characteristics of recipient parties.?

Domestically, a rather different response has been evident, with politi-
cal elites in transitional states often seeking to influence their party sys-
tems by reforming the rules of the game regarding how parties form,
organize and compete. These forms of party regulation and engineering
represent an increasingly widespread and ambitious attempt to shape
the nature of emerging party systems. For instance, a number of emerg-
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ing democracies have placed restrictions on ethnic or other sectorally
based parties, up to and including banning them from competing at elec-
tions. Others have introduced positive incentives for cross-national party
formation, by introducing regional branch or membership requirements
for parties to compete in elections. Some have introduced cross-national
support thresholds or other kinds of spatial rules. Many emerging democ-
racies use electoral systems to try to shape the development of their party
systems, and a small but increasing number have also introduced rules
governing voting in parliament as well, in an attempt to ensure greater
party discipline. Finally, international organizations have become in-
creasingly active in this field, intervening directly in party systems in
post-conflict states such as Mozambique, Kosovo and Afghanistan.

This book is an examination of these various efforts in emerging de-
mocracies to influence party system development. It analyses the differ-
ent regulatory and engineering strategies and innovations that have
been applied in fragile new democracies. The individual chapters range
across both thematic enquiries and regional case studies, and cover issues
of concern to both scholarly research and public policy. What binds them
together is a common focus on the trends towards overt and often highly
ambitious forms of party regulation and political engineering in develop-
ing democracies. Although a worldwide phenomenon, these attempts to
shape the path of political party development have been particularly
prevalent in new democracies that contain ethnic, religious, linguistic, re-
gional or other significant social cleavages — in other words, what we call
“conflict-prone societies’.

The story of this new enthusiasm for party system reform begins, like
so many other recent developments, in the dramatic changes to the world
since the end of the Cold War. The “‘third wave” of democratization and
the collapse of communism resulted in a threefold increase in the number
of competitive democracies around the world.® As these new and emerg-
ing democracies introduced competitive elections, drafted new constitu-
tions and forged new political systems, there was a tremendous upsurge
of interest in new institutional designs for democracy. Spurred by the lib-
eralization of previously autocratic states in Africa, Asia, Eastern Europe
and Latin America, the international community began to invest heavily
in concepts of democracy promotion, electoral support and “good gover-
nance’ as essential elements of economic development and the creation
of stable and peaceful states.

The 1990s thus saw an explosion of interest in the possibility of party
regulation and political engineering, as institutions were borrowed,
adapted or created afresh for fragile and complex new democracies. De-
velopments that took decades, and in some cases centuries, in Western
countries — such as the evolution of an institutionalized political party
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system — were expected to be achieved in the space of a few short years.
Concluding that the “‘solutions to the problem of democratization consist
of institutions”, an increasing number of political scientists argued that
careful and purposive institutional design was not only possible but nec-
essary to consolidate fragile new democracies.* This message was echoed
by numerous other studies, reflecting a growing consensus on the impor-
tance of political institutions and constitutional design.’

As Ingrid van Biezen shows in Chapter 2 in this volume, this process
entailed an ideational shift, with parties increasingly seen as a kind of
public utility that needed to be regulated by the state, rather than the
private associations of the past. This move into the public realm was ac-
companied by a new consensus on parties as essential components of
well-functioning democracy, with “‘political engineering’ a feature of the
third wave experience.® But, despite being widely conflated in political
science discussions, there is an important analytical distinction between
“regulating” and ‘“‘engineering”, particularly in relation to political par-
ties. Kenneth Janda argues that attempts to engineer party politics typi-
cally take place at founding moments, whereas subsequent reforms are
more often a case of regulation. ““‘Regulating’ is thus an essentially reac-
tive process, a response to empirical observation, whereas ‘‘engineering”’
is a proactive process, using theoretical knowledge to design a particular
outcome. When it comes to political parties, both processes are observ-
able, although, as Janda notes, the language of engineering is usually ap-
plied to political party formation, whereas regulation more often refers to
changes in existing party systems.’

The distinction between engineering and regulating has important real-
world implications. In those emerging democracies with relatively settled
and stable party systems, the potential for political engineering is likely
to be relatively limited, as parties already represent relatively clear con-
stituencies and interests. Even in deeply divided emerging democracies
such as Cyprus or South Africa, there may be limited potential for re-
shaping the party system, and political strategies need to focus more on
encouraging bargaining and cooperation between the players. By con-
trast, in more fluid systems such as Afghanistan or the Democratic Re-
public of Congo (in which hundreds of nascent “parties” emerged from
scratch at transitional elections), the potential to engineer emerging
structures is much higher.® Both engineering and regulation strategies
are examined in this book.

The chapters assembled here represent the first comparative examina-
tion of this subject of which we are aware. They include regional studies
covering most of the main regions of the world, including Southeast Asia,
Southern and East Africa, Eastern and Central Europe, Latin America
and Oceania.’ Surprisingly, despite the potential importance of this sub-
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ject to the pre-eminent policy challenge of building and sustaining new
democracies, the impact of party regulation on political party develop-
ment has received limited attention from either policy makers or schol-
ars. Although political scientists have paid a great deal of attention to
the utility of electoral systems in democratic development, there has
been little discussion of political party regulation in the scholarly litera-
ture on democratization. The nature and workings of these institutional
reforms, their impact upon party systems over time and their congruence
(or lack thereof) with broader social realities all require investigation.
This book therefore marks an initial attempt to survey the growing phe-
nomenon of party regulation and assess its implications for broader
issues of democratic development and conflict management.

The crucial role of political parties

The central role of political parties in building consolidated democracies
is now widely accepted. Policy makers and democracy promotion orga-
nizations often display a strong normative bias in favour of cohesive, or-
ganizationally developed political parties. According to the US National
Democratic Institute, for instance, ““political parties form the cornerstone
of a democratic society and serve a function unlike any other institution
in a democracy. Parties aggregate and represent social interests and pro-
vide a structure for political participation. They train political leaders
who will assume a role in governing society. In addition, parties contest
and win elections to seek a measure of control of government institu-
tions”.*? Similarly, the United Nations Development Programme main-
tains that ““[p]olitical parties are a keystone of democratic governance.
They provide a structure for political participation; serve as a training
ground for political leadership; and transform social interests into public
policy.”!!

Scholars are similarly effusive. Some of the world’s foremost political
scientists have placed parties at the centre of the modern democratic
experience, arguing that strong parties are a sine qua non of successful
democratization. In his classic work on political change, for example,
Samuel Huntington argued that strong parties are “‘the prerequisite for
political stability in modernizing countries”.!? Three leading scholars
of democracy, Juan Linz, Larry Diamond and Seymour Martin Lipset,
have bluntly stated that, “without effective parties that command at least
somewhat stable bases of support, democracies cannot have effective
governance”.'3 More recently, in one of his final publications, Lipset ex-
tolled the ““indispensability of political parties” for the survival of both
transitional and established democracies.'*
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Both political practitioners and political scientists agree on the virtues
of stable and programmatic political parties for emerging and consoli-
dated democracies alike, but they offer surprisingly little advice as to
how such party systems may be encouraged or promoted. There are sev-
eral reasons for this. Perhaps most importantly, political parties have
typically been viewed as social phenomena beyond the scope of deliber-
ate institutional design. Because political parties in theory represent the
political expression of underlying societal cleavages, parties and party
systems have usually not been thought amenable to overt political engi-
neering.! Although some authoritarian states have attempted to control
the development of their party system (for example, the mandated “‘two-
party” or “three-party” systems that existed under military rule in Nige-
ria and Indonesia, or the ‘“‘no-party’’ system now abandoned in Uganda),
most democracies allow parties to develop relatively freely. Because of
this, parties have until recently remained beyond the reach of formal po-
litical engineering in most circumstances.

The role of international actors and development aid agencies is also
important. Although it is today widely accepted that stable democracy re-
quires the development of a stable party system, there had in the past
been resistance to the idea of direct international assistance to parties.
Until recently, broader democracy and governance initiatives funded by
the United Nations and development aid agencies often steered clear of
working with political parties, in part because of the overtly “political”
nature of such work, and also because aid agencies were often more com-
fortable dealing with civil society than with parties. There has been a
considerable shift in international opinion in this field over the past
decade, with more and more governments and international organiza-
tions choosing to include political party strengthening in their develop-
ment assistance programmes.'®

A final reason for the shift has been the clear lack of any meaningful
party development in most new democracies, highlighting not only the
dearth of effective parties but also the weakness of many international
democracy promotion efforts. With few if any cohesive, programmatic
parties emerging naturally in “‘third wave” democracies, attention has
turned towards the possibility of engineering particular kinds of parties
instead.!” Such exercises typically focus on the operational rather than
ideological aspects of party behaviour, but most contain an implied policy
impact too. As noted earlier, a common pathology of parties in new de-
mocracies is their lack of ideological coherence. Parties that campaign on
the basis of policy issues and developmental challenges such as health,
education and economic growth are in short supply — in sharp contrast
to the common situation in emerging democracies where most parties
present the same generic policy positions (for example, more develop-
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ment, anti-corruption, national unity) or alternatively are based around
identity (such as ethnic or regional ties) rather than policy differences.
Many of the institutional reforms examined in this book contain the ex-
pectation that changing the party system will, over time, make more
meaningful policy alternatives available to the electorate.

Party systems in conflict-prone societies

The importance of political parties in transitional societies is magnified in
conflict-prone societies. As key agents of political articulation, aggrega-
tion and representation, political parties are the institutions that most
directly affect the extent to which social cleavages are translated into na-
tional politics. For example, some parties adopt ‘“‘catch-all”’ strategies, de-
signed to elicit support from across different segments of the electorate
and regions of the country in order to win elections. Others seek to rep-
resent ethnic cleavages explicitly, and appeal for votes predominantly
along communal lines. Matthijs Bogaards notes in Chapter 3 in this vol-
ume that parties in such situations can perform one of three functions:
aggregation, articulation and blocking. That is, they can aggregate socio-
cultural divisions, articulate ethnic differences or organize on other bases,
thereby blocking the political organization of socio-cultural cleavages.
These strategies are associated with different kinds of party systems,
characterized by multi-ethnic, mono-ethnic and non-ethnic parties re-
spectively.

There is significant debate in the scholarly literature about the merits
of these different kinds of parties. On the one hand, scholars argue that
the appearance of mono-ethnic parties based on distinct social cleavages
can presage an ‘‘ethnification” of the party system that ultimately leads
to a spiral of instability and conflict based on the politics of “‘outbidding”
in ethnically polarized elections.!® They contend that, because ethnic
parties make their political appeals specifically on ethnicity, their emer-
gence often has a centrifugal effect on politics, requiring ameliorative
“centripetal” institutions to combat this tendency.!® Others dispute this
negative assessment of ethnic parties, and maintain that communally
based parties provide opportunities for interest articulation from groups
that might otherwise be shut out of the political system. A longstanding
argument of the consociational school, for instance, is that ethnic parties
help dampen conflict by channelling demands through legal channels,
particularly if all significant groups can be represented proportionately
in government and state institutions.°

Although scholars disagree on such issues, there is widespread consen-
sus on the core role of political parties in conflict management, and that
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different kinds of party system are likely to influence political outcomes
and government performance. There is also increasing empirical evi-
dence that variations in governance outcomes depend, at least in part,
on the nature of the party system. Comparative studies have found that
socially diverse states tend to have less cohesive parties, more frag-
mented party systems and higher turnover of elected politicians than
their more homogeneous counterparts.?! Other cross-national studies
have found that an increase in the number of parties represented in the
legislature leads to higher government spending on subsidies and trans-
fers but lower spending on public goods.?? In India, states with multiple
parties in government spent more on personnel expenditures and less on
developmental expenditures, and had poorer provision of public goods,
than those with two-party systems.?® Such findings suggest that variations
in party systems do have a direct impact upon public welfare, and specif-
ically that systems composed of a small number of large, cohesive parties
are more likely to provide collective goods to the median voter than
either one-party-dominant or fragmented multi-party systems.

Other studies of democratic transitions have also identified party sys-
tems as the key institutional determinant affecting the distributive im-
pacts of economic reform. Thus, various works co-authored by Stephan
Haggard have consistently argued that a system of two large parties or
coalitions is the most propitious arrangement for democratic durability
during periods of economic adjustment, and that fragmented or polarized
party systems represent a major barrier to achieving economic reform.**
Similarly, in his exegesis of the optimum conditions for a “democratic
developmental state””, Gordon White stressed the importance of party
systems that are ‘‘relatively well developed, concentrated rather than
fragmented, broadly based, and organized along programmatic rather
than personalistic or narrowly sectional lines”.?> Such recommendations
suggest a convergence of opinion on the benefits of aggregative and cen-
tripetal institutions for political development and stability. However, they
also appear to ignore some other problems, such as minority exclusion.

Finally, a number of comparative studies have emphasized the benefits
of such “moderate multi-partism” for the survival of new democracies.
G. Bingham Powell’s work on democratic durability, for instance, sug-
gests that the most favourable party system comprises a limited number
of cohesive and broad-based parties, rather than many small, fragmented,
personalized or ethnically-based parties.”® Diamond, Linz and Lipset’s
multi-volume comparison of democracy in developing countries con-
cluded that “‘a system of two or a few parties, with broad social and ideo-
logical bases, may be conducive to stable democracy”.?’ In the same
vein, Myron Weiner and Ergun Ozbudun found that the one common
factor amongst the small number of stable democracies in the developing
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world was the presence of a broad-based party system, prompting the
conclusion that ‘“‘the success of democratic politics in developing soci-
eties is strongly associated with the presence of broadly-based, heteroge-
neous, catch-all parties with no strong links to the cleavage structure of
society”.?®

If we accept that such cohesive and aggregative parties and party sys-
tems are desirable, the next question must surely be how they can be en-
couraged to develop. In the remainder of this chapter, I look at the main
approaches to strengthening parties and remodelling party systems
through the use of institutional incentives and constraints. The first ap-
proach attempts to constrain the development of ethnic parties by cross-
national party formation rules that require parties to demonstrate a
broad organizational base. The second attempts to use the design of elec-
toral rules to reshape the party system. The third tries to strengthen par-
ties from the top down, via measures to build greater internal party
capacity and discipline in parliament. The final approach involves inter-
national interventions to assist parties in post-conflict democracies. A
brief description of these four approaches follows.??

Building national parties

The most common means of influencing party system development in
conflict-prone societies is to introduce regulations that govern their for-
mation, registration and behaviour. Such regulations may require parties
to demonstrate a cross-regional or nationwide composition as a pre-
condition for competing in elections. Some of the world’s most impor-
tant transitional states have introduced such measures in recent years. In
Turkey, for example, parties must establish regional branches, hold regu-
lar conventions and field candidates in at least half of all provinces to be
eligible to contest national elections. In Russia, one of President Putin’s
first reforms required political parties to register regional branches in
a majority of Russia’s 89 regions. Nigeria continues to require parties to
display a ‘“‘federal character” by including members from two-thirds of
all states on their executive council and ensuring that the name, motto
or emblem of the party not have ethnic or regional connotations. In
Indonesia, the world’s most populous emerging democracy and largest
Muslim country, parties must establish an organizational network in
two-thirds of all provinces across the archipelago, and in two-thirds of
the municipalities within those provinces, before they can compete in
elections.

Attempts to build more nationally oriented parties have also been
common in particular regions, especially Latin America and East Asia.
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In Latin America, states including Colombia, Ecuador, Guatemala, Nica-
ragua, Honduras, Mexico and Peru have all introduced spatial registra-
tion requirements for political parties. In Mexico, for example, parties
must have at least 3,000 affiliates in 10 out of the 32 states, or one-third
of federal districts; in Ecuador and Peru, parties require officially in-
scribed membership levels in at least half of all provinces. In East Asia,
in addition to Indonesia, states such as the Philippines, Korea and Thai-
land also place cross-regional thresholds on party formation. An example
is Thailand’s ambitious 1997 reforms to restructure its political system
and reduce party fragmentation by requiring new parties to establish a
branch structure in each of four designated regions and to gain 5,000
members drawn from each region within six months of being registered.

What is the impact of such schemes? The evidence to date is somewhat
ambiguous, pointing to the utility of such mechanisms in achieving some
goals — such as a more consolidated party system — but also to their pro-
pensity for unintended consequences. In Russia, for instance, studies in-
dicate that the new party registration law did, to a certain degree, spur
the development of nationally-organized parties in Russia’s regions,
even as other reforms undermined regional leaders and subverted demo-
cratic norms.>® Jéhanna Birnir’s analysis of Latin America’s cross-
regional party registration rules in Chapter 7 of this volume finds that
nationally oriented parties often prosper at the expense of those repre-
senting geographically-concentrated indigenous groups, suggesting that
the exclusionary effects of such rules may outweigh any gains that result
from a reduction in party fragmentation. In Southeast Asia, as Allen
Hicken shows in Chapter 4 in this volume, party formation rules have
helped consolidate party systems, but in doing so appear to have assisted
larger incumbent parties at the expense of minority interests.

So too, encouraging multi-ethnic party formation is easier said than
done. Many countries in Africa, Asia and elsewhere have constitutional
or legislative requirements that explicitly ban “‘ethnic” parties from com-
peting in elections or require parties to be “‘nationally focused”, or simi-
lar. As Bogaards notes in Chapter 3 of this volume, at least 22 African
countries have bans on particularistic parties. Another manifestation
was Uganda’s now-abandoned ‘“‘no-party’ system, imposed by President
Yoweri Museveni in 1986 on the basis that political parties inflamed ra-
cial and ethnic conflict. Even in Europe, which has tended to be more
accommodative of minority interests, bans on ethnic parties have been
attempted in Albania, Bulgaria and Bosnia, as Florian Bieber shows in
Chapter 5 in this volume. However, in most cases these are essentially as-
pirational provisions that are not capable of being enforced effectively.
What ultimately makes a party “ethnic” is not the nature of its composi-
tion or even its voter base, but the fact that it makes no attempt to appeal
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to members of other groups.®! Especially given the apparent tendency of
such arrangements to degenerate into de facto one-party rule, it is clear
that, in democratic settings, party systems cannot be fashioned by gov-
ernment fiat alone.

Electoral systems and party systems

A second approach to political party engineering has been to use the
electoral system to try to refashion the party system. There are several
ways of doing this. One of the most common is to dictate the ethnic
composition of party lists. In some countries, this has enabled a more de-
liberate strategy of multi-ethnicity than would have been possible other-
wise. In Singapore, for example, most parliamentarians are elected from
multi-member districts known as Group Representative Constituencies,
which each return between three and six members from a single list of
candidates. Of the candidates on each party or group list, at least one
must be a member of the Malay, Indian or some other minority commu-
nity, thus ensuring a degree of multi-ethnicity on party slates. A related
approach has been used for some time in Lebanon, although there the
ultimate composition of the party lists rests with the voters. Similarly, in
Latin America, laws in Nicaragua and Peru oblige parties to open up
space on their lists for indigenous candidates at local elections.??

Another approach has been to use technical electoral barriers such as
vote thresholds, which prevent the election of many small parties to par-
liament. Probably the most extreme application of this is in Turkey,
where parties must attain at least 10 per cent of the national vote (and
constituency-level thresholds also apply) before they can be represented
in parliament, thus discriminating strongly against smaller parties, espe-
cially those with a geographically concentrated support base.>® This has
led to some extreme vote distortions: in the 2002 Turkish election, won
by the Justice and Development Party, so many smaller parties failed
to clear the 10 per cent threshold that 46 per cent of all votes were
wasted.?* In Latin America, all countries bar Argentina and Brazil re-
quire parties to win a minimum share of the vote in parliamentary elec-
tions, ranging from 500 votes in Uruguay to 5 per cent of all votes in
Ecuador.??

Other electoral system innovations can be used to counter party frac-
tionalization and encourage inter-party cooperation and coalition. One
example is the use of vote-pooling electoral systems in which electors
rank-order candidates and votes are transferred according to these rank-
ings. These systems can encourage cross-party cooperation and aggrega-
tion by making politicians from different parties reciprocally dependent
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on transfer votes from their rivals. Examples of such systems in conflict-
prone societies include the single transferable vote system in Northern
Ireland and the alternative vote models adopted in both Fiji and Papua
New Guinea in recent years. In each case, encouraging the development
of a more aggregative party system was one of the primary goals of the
electoral reforms. However, the presence of vote-pooling electoral sys-
tems has not been enough to stave off political crises in Northern Ireland
or in Fiji.>®

A final option for promoting cross-ethnic parties is to introduce distri-
bution requirements that oblige parties or individual candidates to garner
specified support levels across different regions of a country, rather than
just their own home base, in order to be elected. First introduced in Ni-
geria in 1979, distribution requirements have so far been applied to pres-
idential elections in large, ethnically diverse states in order to ensure that
winning candidates receive a sufficiently broad spread of votes, rather
than drawing their support from a few regions only. The original formu-
lation in Nigeria’s 1979 constitution required successful presidential can-
didates to gain a plurality of votes nationwide and at least a quarter of
the votes in 13 of Nigeria’s then 19 states. In 1989, this provision was
made even more onerous, requiring a president to win a majority overall
and at least one-third of the vote in at least two-thirds of all states, with
similar rules applied for the first time to parliamentary elections as well,
as Bogaards discusses in Chapter 3 in this volume. The Kenyan constitu-
tion provides a similar threshold, requiring successful candidates to win a
plurality of the vote overall as well as one-quarter of valid votes cast in at
least five of the eight provinces.

Indonesia’s 2004 elections used a combination of all these devices.
Only parties winning at least 5 per cent of the vote or 3 per cent of the
seats in the parliamentary elections could nominate candidates for the
presidency, sidelining smaller parties. The election was conducted over
two rounds of voting, and first-round winners had to gain over 50 per
cent of all votes as well as at least 20 per cent in half of all provinces to
avoid a second-round runoff.’” The combined aim of these provisions
was to ensure that the winning candidate not only had a majority of votes
overall but could command cross-regional support as well. In this respect,
the presidential electoral law shares a centripetal logic with Indonesia’s
new party formation laws, which aim to promote parties with a cross-
regional support base. In the event, the winning candidate, Susilo
Bambang Yudhoyono, won a landslide first-round majority, so the distri-
bution requirements were not directly tested.

As with spatial party registration laws, there is significant disagreement
amongst scholars as to the utility of vote distribution requirements, with
some interpreting them as impotent or even harmful interferences in
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the democratic process, while others see them as potentially important
mechanisms for muting ethnic conflict and ensuring the election of broad,
pan-ethnic presidents.®® The empirical evidence to date reflects this
divergence of opinion. In Kenya, for example, Daniel arap Moi consis-
tently subverted requirements that he receive cross-country support by
manipulating tribal politics to ensure the continuation of his presidency,
even as his own popularity was falling. Yet his successor, Mwai Kibaki,
won a landslide victory in 2002 under the same system. Similarly in Nige-
ria, despite serious problems with the workings of the system under mili-
tary rule, the vote distribution requirements have remained a feature of
national electoral politics.>® In Indonesia, the new laws attracted rela-
tively little interest at their first use in 2004, in part because it was widely
(and correctly) assumed that no candidate would be able to win a first-
round majority, obviating the vote distribution requirement.

Electoral systems can also be engineered to increase the proportion of
women in parliament, via explicit gender quotas or more informal party
quotas. Both approaches have become increasingly common in recent
years. Legal quotas to mandate minimum levels of women’s representa-
tion are widely perceived to be the quickest way to rectify the problem
of under-representation. Countries as varied as Argentina, Bosnia, Costa
Rica, Mozambique, Rwanda, South Africa and Uganda have all dramati-
cally increased their proportion of women parliamentarians by use of
gender quotas.*® Other countries such as Indonesia have followed the
voluntary party quota model used in the Nordic countries, in which
parties agree to nominate a specified proportion of female candidates,
but these appear to be more easily circumvented than more formal legal
quotas.*?

Parties in parliament: Top-down approaches

A third approach to political party development in conflict-prone soci-
eties is what I call the “top-down” approach, which carries the expecta-
tion that parties can be “built”, to a certain extent, not from below (as is
usually the case) but from above, by strengthening parties in parliament.
This approach usually focuses on increasing party discipline and cohesion
in the legislature as a means of stabilizing party politics, in the hope that
more disciplined parliamentary parties will lead to a more structured
party system overall. One way to do this is to restrict the capacity of
members to change parties once elected. This practice, which was once
widespread in many Asian countries, has been curtailed in recent years
by the introduction of anti-switching provisions in states as diverse as
Brazil, Fiji, India, Papua New Guinea and Thailand. These provisions
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have made it difficult or impossible for a politician elected under one
party label to change allegiance to another party once in office. In South
Africa, by contrast, legislation to facilitate such party swaps was intro-
duced by the governing African National Congress, as Denis Kadima ex-
plains in Chapter 9 of this volume.

However, such restrictions have little sway over party defections that
take place outside the parliamentary arena or between elections. They
also do little to combat the related problem of multiple endorsement,
where the same candidate may be nominated by several parties or where
parties endorse multiple candidates running within the same electorate.
In such cases, more searching institutional innovation is required. Proba-
bly the most ambitious attempt at top-down party engineering has been
in Papua New Guinea, one of the world’s most ethnically diverse (and
under-researched) countries. With over 800 indigenous languages and
thousands of competing tribal groups, stable government has proved ex-
tremely difficult since the country’s independence in 1975. However, as
Henry Okole discusses in Chapter 8 in this volume, in 2001 a package of
constitutional, electoral and party reforms was introduced with the aim of
stabilizing executive government and building a more coherent party sys-
tem. The intention of these reforms was to move parties away from being
purely vehicles for personal advancement and to encourage intending
candidates to stand for election under a party banner rather than as inde-
pendents. Parties must be registered and meet basic organizational re-
quirements, and politicians elected with party endorsement must vote in
accordance with their party position on key parliamentary decisions
such as a vote of confidence in the prime minister, or face a possible
by-election. These reforms represent a serious challenge to established
political practice and, although problems remain, political stability has
increased significantly following the introduction of the new laws.

Another example of top-down party regulation is Peru’s ambitious Po-
litical Party Law, which introduced a host of regulations governing party
registration, including signature requirements for new parties, the estab-
lishment of provincial party committees and new rules governing candi-
date nomination, party alliances and financing. However, the success of
the Peruvian party law remains debatable. As Matthias Catén and Fer-
nando Tuesta Soldevilla detail in Chapter 6 in this volume, the enforce-
ment of many of these laws was weak and sometimes non-existent, and
the new laws appear to have created as many problems as they have
solved. For instance, although they aimed to strengthen and consolidate
Peru’s party system, party fragmentation actually increased after the new
laws were introduced. Lack of a strong regulatory body to enforce the
new laws appears to be one reason for this. As lain McMenamin notes
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in Chapter 10 in this volume, large-scale attempts to re-engineer party
politics require a strong regulator to work effectively — a measure that
was present in Papua New Guinea but absent in Peru.

External interventions

A final approach to political party engineering has been for external
actors to attempt to intervene directly in the development of party sys-
tems in new or transitional democracies. This often involves channelling
technical or financial assistance from international donor agencies, non-
governmental organizations or multilateral agencies to party organiza-
tions in states where the international community has taken a prominent
role, such as countries emerging from a period of violent conflict. Build-
ing coherent party systems in such post-conflict societies is particularly
difficult, because parties often form around the very same cleavages that
provoked the original fighting, leading to the continuation of the former
conflict through the electoral process. Increasing awareness of the prob-
lems of polarized or otherwise dysfunctional party systems created by this
process has lately spurred multilateral bodies such as the United Nations
— which have traditionally been wary of direct involvement in party poli-
tics, preferring more traditional kinds of development assistance — to take
a more active role in assisting political party development in some post-
conflict countries.*?

The most ambitious actors in this field have been the international de-
mocracy promotion organizations, which have proliferated over the past
decade.*® Because they are not bound by the same strictures as multi-
lateral agencies, some of these agencies have attempted to intervene
directly in order to shape party systems in what are seen as desirable
directions. In Bosnia, for example, Krishna Kumar and Jeroen de Zeeuw
show in Chapter 12 in this volume how international agencies deliber-
ately assisted putatively multi-ethnic parties in preference to nationalist
parties — although with limited impact. A range of reforms related to
the electoral system and other areas introduced in recent years by the
Organization for Security and Co-operation in Europe (OSCE) at-
tempted to undercut nationalist parties by changing voting procedures
and, in some cases, barring individual candidates from election.** Kosovo
too has seen overt attempts by the international community to mandate
multi-ethnicity in the political system.*> However, despite some inflated
claims to the contrary, the success of such interventions so far has been
modest, and ethnic parties continue to dominate the Balkans’ political
landscape.
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The vexed problem of transforming former armies into parties after a
protracted period of conflict continues to trouble international interven-
tions in this field. As one survey of post-conflict elections concluded:
“Democratic party building is proving to be a slow process. In all the
[post-conflict] countries, political parties are organized around person-
alities, narrow political interests, and tribal and ethnic loyalties.”*® In
Kosovo, the ongoing worry that previous ethnic conflicts between armed
forces would be replicated by ethnically exclusive political parties
prompted the OSCE to introduce a network of “political party service
centres”, intended to support the territory’s nascent political groupings
and help move them towards becoming more coherent, policy-oriented
political parties.*” Whether such an approach to external party-building
is actually feasible, however, remains to be seen. Historically, the most
successful example of such a transition is probably the armies-to-parties
transformation wrought by the United Nations in Mozambique, where
a special-purpose trust fund and some creative international leader-
ship succeeded in bringing the previous fighting forces of FRELIMO
and RENAMO into the political fold.*®

As Krishna Kumar and Jeroen de Zeeuw show in Chapter 12 in this
volume, although international assistance for post-conflict party-building
has sought to consolidate nascent democratization processes in the after-
math of armed conflict, international agencies often fail to follow a co-
herent and comprehensive strategy of post-conflict party development.
Instead, their approach has typically been ad hoc and opportunistic. In-
terested donor governments, democracy assistance agencies and non-
governmental organizations have focused their efforts on constitutional
and legal provisions for political party development in post-conflict cases
such as Afghanistan, Bosnia and Congo and on the transformation of re-
bel movements into political parties in cases such as Mozambique and El
Salvador. But the relative “‘success’ of such cases has been the exception
rather than the rule, and policy-relevant thinking on issues of party law
and regulation remains underdeveloped and often contradictory.

Conclusion

The idea of changing the way parties behave by reforming the rules of
the political game is not a new one. The political reforms carried out
by established democracies such as Japan and Italy in the 1990s, as well
as the earlier political restructuring of post-war Germany or post-1958
France, all had party system change as a primary objective. In recent
years, however, attempts to reshape party systems and to regulate party
behaviour have become more ambitious in scope, more complex in oper-
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ation and increasingly commonplace, particularly amongst newer democ-
racies. The growing prominence of such exercises today brings a con-
sequent potential for large and often unintended consequences. Yet,
despite the impressive body of scholarship on constitutional design that
has appeared over the past decade, surprisingly little attention has been
given to this issue.

The chapters assembled in this book represent an attempt to fill this
gap. Collectively, they seek to shed new light on how the systemic func-
tions of political parties for democratic development may be fostered.
Among the most striking manifestations of this trend are the overt at-
tempts by domestic and international actors alike to intervene directly in
party politics in new democracies and to shape the way parties and party
systems develop by applying institutional measures to regulate their for-
mation, composition, organization and development. In recent years,
such “‘political engineering’’ has become an increasingly common means
of influencing party system development, particularly in ethnically plural
societies. Innovations in this area have been applied as a means of man-
aging potential and incipient conflicts in new and emerging democracies,
making them of the utmost importance to the task of building functioning
democratic systems in fragile states. Despite this, viewing parties as mal-
leable entities that can be engineered in the same manner as other parts
of the political system remains controversial. Parties have traditionally
been assumed to develop organically, rather than being designed in the
manner of other, formal, political institutions.

Clearly, the new enthusiasm for overt party engineering entails many
costs as well as potential benefits, as Vicky Randall notes in Chapter 11
in this volume. In countries such as Russia and Indonesia, new party reg-
istration laws served to restrict the level of political competition, raising
major barriers to new entrants into the political marketplace. In Turkey,
vote thresholds and bans on ethnic parties have not been able to con-
strain a further fragmentation of the party system or hinder the rise of
Islamist parties.*® In East Asia, regulation has helped reduce party frag-
mentation but also appears to have contributed to one-party dominance
in cases such as Thailand — solving some old problems but creating new
ones in their place.’® Restraints on ethnic parties also carry many risks.
If ethnic groups are unable to mobilize and compete for political power
by democratic means, they are likely to find other ways to achieve their
ends. Balance is key: if attempts to foster nationally oriented parties by
restricting regional parties end up encouraging extra-constitutional action
by aggrieved minorities, they will have exacerbated the very problems
they are designed to prevent.

Regional differences are also important. In Africa and Asia, many
post-colonial democracies were destroyed by the politicization of ethnic
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identity, so that today there is widespread acceptance of the need to
limit the role of ethnic factors in party politics. In much of Europe,
by contrast, minority parties already existed at the time of political lib-
eralization, and the focus has therefore been on accommodating exist-
ing minorities where they exist — except in post-conflict cases such as
the former Yugoslavia, where determined efforts to build multi-ethnic
parties continue. This helps explain the legal protection — indeed,
encouragement — offered to minority parties in Europe compared with
other regions. The OSCE, for example, enshrines the right of ethnic mi-
norities to form their own parties and compete for office on a communal
basis in official proclamations such as the 1990 Copenhagen Declaration,
which specifies “‘the important role of ... political parties ... in the pro-
motion of tolerance, cultural diversity and the resolution of questions re-
lating to national minorities”,>! and the 1992 Helsinki Document, which
commits participating states ‘“to ensure the free exercise by persons be-
longing to national minorities, individually or in community with others,
of their human rights and fundamental freedoms, including the right to
participate fully ... through political parties and associations”.>2

The situation outside Europe, particularly in Africa and Asia, is very
different. Instead of supporting communal parties, countries such as
Indonesia and Nigeria have deliberately attempted to subvert their
appearance through complex spatial registration rules, and many other
countries, especially in Africa, ban ethnic parties altogether. Although
such constraints would constitute a clear breach of the international trea-
ties that bind the European and post-communist OSCE member states,
they appear to be widely accepted in other regions. A similar conclusion
applies to the use of electoral thresholds: a number of European coun-
tries specifically exempt parties representing ethnic minorities from appli-
cation of the threshold. In Germany, Denmark and Poland, for example,
exemptions from the threshold apply to parties representing specified
“national minorities”. No such exemptions apply in the developing de-
mocracies of Africa and Asia; indeed, as the preceding discussion makes
clear, any such provision would run counter to the general logic that
seeks to restrict, rather than assist, ethnic parties.

Given this diversity of experience, it is important not to over-
generalize about the impact of party regulation and engineering in devel-
oping democracies. However, on the basis of the evidence assembled in
this volume, a number of broader conclusions suggest themselves. First,
political engineering has clearly evolved from being focused upon formal
constitutional rules to include less formal organizations such as political
parties. Second, developing countries rather than the established democ-
racies of the West are at the forefront of this movement and have been
clearly the most influential innovators in this field. And third, because



INTRODUCTION 21

many new democracies are also ethnically plural societies, they face the
twin challenge of opening up the space for political competition while re-
stricting the politicization of ethnicity. Many states have turned to party
regulation in an attempt simultaneously to manage communal divisions
and consolidate democracy — an experiment in political engineering that
is likely to have important lessons for other conflict-prone societies grap-
pling with these same issues.
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Party regulation and
constitutionalization:
A comparative overview

Ingrid van Biezen

Introduction

Political parties have traditionally been understood and analysed primar-
ily in terms of their linkages with society, and the growing disengagement
of citizens from conventional politics in recent years is well documented
and explored theoretically and empirically.! However, we know compar-
atively little about the other side of the process of party organizational
transformation, i.e. what Katz and Mair have argued consists of a
strengthening of their links with the state.” Because this relationship tra-
ditionally consisted of a linkage between parties and government, rather
than the state tout court, it has historically been temporal, contingent and
loose.® Whereas traditionally the relationship with the state could be
used by parties, but was not constitutive of party, in recent years it has
assumed an increased importance in terms of both legitimacy and organi-
zational resources.*

What little we know about this relationship, moreover, tends to focus
on the increased relevance of public subsidies as indicative of the
strengthening of the party-state linkage.® Yet the relationship between
parties and the state should be seen as multi-faceted rather than one-
dimensional: parties not only are more dependent on the state (especially
in financial terms), but can also extract state resources through the prac-
tices of patronage and corruption; in addition, their internal organization
and external activities are increasingly managed by the state through

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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public law and the constitution.® Despite the increased amount of
regulation of party activity, organization and behaviour, however, the
subject of party law is still a neglected aspect of research on political par-
ties and often lacks a comparative dimension.’

The literature on party regulation is somewhat more extensively devel-
oped where it concerns newly emerging democracies, as well as conflict-
prone and divided societies. In this context, however, its main focus tends
to be on the possibilities for institutional engineering or design rather
than regulation,® with the specific focus often on the potential of measures
such as party bans, registration conditions or membership requirements
for the management of ethnic conflict and preventing the politicization
of ethnicity. The phenomenon of party regulation more broadly has hith-
erto received relatively little systematic scholarly attention — from either
political scientists or constitutional lawyers.’

This chapter will discuss the various components of the body of state-
based party regulations, including a discussion of the relevance of the na-
tional constitution as a distinct source of party law that deserves special
scholarly attention. It provides an overview of the different aspects of
party that are regulated, discusses the different objectives that party reg-
ulation may seek to achieve and considers the practice of party regulation
with reference to empirical examples from various sources of party law in
contemporary democracies. As a general conceptual background, it first
outlines the shift in the character of political parties from being private
and voluntary associations to organizations enjoying a (quasi-)official sta-
tus as part of the state. Although the notion that political parties might be
conceived as public utilities, as will be argued in greater detail below, has
its origins in the analysis of European party politics, including both the
old and the new democracies, it may be acquiring an increased relevance
also in newly developing democracies elsewhere in the world.

Political parties as public utilities

In the new democracies that have emerged across the globe since
the beginning of what Huntington has called the “Third Wave” of
democratization!® — whether in Southern or East-Central Europe or else-
where in the world'! — parties often either did not exist or were heavily
controlled prior to the regime changes and, therefore, effectively had to
be built from scratch. Party membership in these countries remains rela-
tively low and, with a few exceptions, the levels of electoral participation
have been declining, especially in comparison with the early phases of
democratization. In the context of a relatively weakly developed civil
society, political parties tend to lack strong links with their constituen-
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cies. Even in cases where they had initially espoused strong grassroots
mobilization as part of their liberation struggle, parties such as the
ANC in South Africa, ZANU-PF in Zimbabwe, SWAPQO in Namibia or
FRELIMO in Mozambique eventually turned their attention elsewhere
as they became absorbed in the life of the institutions.'? The contest of
elections is often based on appeals of individual leaders rather than on
substantive ideological differences between competing political parties.
In terms of internal party organizational structures, the party in public
office and, crucially, a small group of party leaders (founders) dominate
party life. Parties, in fact, often depend on the fortune of these leaders
for their survival, especially if in opposition.

While the linkage between political parties has steadily been eroding,
the relationship between parties and the state has assumed an increased
importance. This can be seen, first, in the fact that parties in many con-
temporary democracies are now increasingly reliant for their corporate
survival on funding they receive from the state.!® Indeed, despite some
variation between countries and regions, the overall pattern in most de-
mocracies is that, without the support of the state, many parties would
find it difficult to survive. Second, parties in contemporary democracies
are more and more managed by the state, in that their activities are to
an increasing extent subject to regulations and state laws that govern
their external activities or even determine the way in which their internal
organization may function. Indeed, Katz has argued that party structures
have now become “legitimate objects of state regulation to a degree far
exceeding what would normally be acceptable for private associations in
a liberal society”,'* alluding to a possible infringement of associational
freedoms.

Many of these regulations and party laws were first introduced or were
substantially extended in the wake of the introduction of public funding
for parties, because the provision of state subventions inevitably de-
manded a more codified system of party registration and control. Con-
trolling party access to the public broadcasting media has also required
the introduction or extension of the system of regulation, which again
acts to codify the status of parties and their range of activities. From
having been largely “private” and voluntary associations that devel-
oped within society, parties have therefore increasingly become subject
to a regulatory framework that has the effect of according them a
(quasi-)official status as part of the state. In other words, as the internal
life and the external activities of parties become regulated by public law,
and as party rules become constitutional or administrative rules, the par-
ties themselves become transformed into public service agencies, with
a corresponding weakening of their own internal organizational auton-
omy.'?
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The increased involvement of the state in internal party affairs, where-
by parties become subject to a regulatory framework that grants them
an official status as part of the democratic state and its institutions, has
contributed to the development of parties away from voluntary private
associations performing public roles and occupying government positions
to the party as a special type of public utility.*® The idea that parties can
be seen as public utilities was observed earlier in the US context by Ep-
stein, who defined them as “‘an agency performing a service in which the
public has a special interest sufficient to justify governmental regulatory
control, along with the extension of legal privileges, but not governmen-
tal ownership or management of all the agency’s activities”.'” Whereas
parties once drew their legitimacy from their capacity to represent the
key constituencies within civil society, they now justify themselves by ap-
pealing to a conception of democracy that sees parties as an essential
public good. Similarly, whereas parties today are seen as both essential
and valuable institutions for modern democracy, in their early days they
were seen as possessing neither quality.!®

The notion of parties as public utilities implies at least four aspects.
First, parties perform important functions that are necessary and indis-
pensable for democracy, and thus benefit the community as a whole. Sec-
ond, the value of the services provided by parties justifies financial
support from the state, in the form of indirect subventions and (some-
times generous) direct state subsidies. Third, because of the special role
of political parties in representative democracy, their internal affairs and
external activities should be regulated by the state, both to enforce the
proper management of their finances and to ensure that they perform
their unique services effectively. Fourth, therefore, relative to other types
of organizations, political parties merit a privileged status in public law.
The changing conception of parties and democracy, whereby parties are
understood primarily as public rather than private associations, there-
fore, has enabled and legitimized the increased intervention of the state
in defining and prescribing political parties’ external activities and inter-
nal affairs, as a consequence of which they have been progressively incor-
porated into the public domain and are now legitimate objects of state
regulation in most contemporary democracies.

In all contemporary democracies, a growing body of legislation regu-
lates the internal affairs and external behaviour of parties — including
party financing, organization or ideology — through public law and the
constitution, although, as Reilly notes (in Chapter 1 in this volume),
most of the innovations have come from new democracies rather than
the established ones in the West. More generally, from the perspective
of normative democratic theory, this legal regulation of political parties
raises serious important questions and concerns. The presence of laws
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specifically targeted at political parties often implies that the law either
imposes greater restrictions on political parties in comparison with other
organizations or, conversely, confers special privileges upon them. As
Katz notes, this raises the fundamental question of whether parties ought
in fact to be regulated differently from other types of organizations, and
whether the special regulation of parties can be reconciled with basic
freedoms such as the freedom of speech and association, which are
thought to be essential to democracy.!® Other concerns that may arise
are similar to those emerging from the diffusion of constitutional review
and the secular expansion of opportunities for judicial activism: these
processes arguably undermine fundamental principles of democracy by
in effect transferring powers from representative to non-representative
institutions.?® The legal regulation of parties thus arouses anxieties not
only about the state centralization and control of political participation
and public life, but also about the democratic legitimacy of transferring
the ultimate decision-making authority on their behaviour and organiza-
tion from the responsible organs of the party to a non-elected body of
judges.?! The arguments here, however, might well be “permanent and
irresolvable”, as Shapiro and Stone have argued with reference to the
case of US judicial review.??

Looking at contemporary political parties in Europe, one can see
strong evidence that the links between political parties and society have
gradually but persistently been eroded. This is exemplified by the weak-
ening bonds of loyalty that exist between parties and their voters, and
corresponding increases in the overall levels of electoral flux and vola-
tility. It can also be seen from the sharply declining levels of party mem-
bership across European democracies and in the lower levels of party
involvement within their traditional social environments. Finally, it is
evident from the declining levels of electoral participation, a trend that
is visible throughout the advanced industrial democracies.?>® What makes
the present era stand out in particular is the combination of the sheer
scale of the erosion in the parties’ social anchoring, on the one hand,
and the pervasiveness of the phenomenon, on the other.

Sources of party law

Party law — or the body of state-based regulations that determine the
legal status of political parties and that specify how parties may operate,
must organize or should be funded — may take a variety of forms. For
any country, the body of party law generally is derived from a series of
related bodies of law, including (where existing) a law on political parties,
political finance law, electoral law, campaign law and the constitution, as
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Figure 2.1 The body of party law.

Source: Kenneth Janda, ““Adopting Party Law”’, working paper series on Political
Parties and Democracy in Theoretical and Practical Perspectives, Washington
DC: National Democratic Institute for International Affairs, 2005.

well as legislative statutes, administrative rulings and court decisions.?*
The possible relationship between these bodies of law is schematically
represented in Figure 2.1, where “‘party law” comprises the total body
of party law, regardless of its source, and the overlapping area between
the circles indicates that part of the state regulation of political parties
originates in the regulation of elections, campaigns and political finance.

Not included in Figure 2.1 as a source of party law is the constitution.
Indeed, as Janda remarks, the constitution is usually not treated as a
source of party law.?> One of the main reasons for this is that constitu-
tions, particularly those of the established liberal democracies, tradition-
ally refrained from mentioning political parties or prescribing a role for
them in the political system. As Bogdanor has observed of the British
context, ““it is perhaps because the law has been so late in recognizing po-
litical parties that constitutional lawyers and other writers on the consti-
tution have taken insufficient note of the fact that parties are so central to
our constitutional arrangements”.2¢ This reflects an earlier conception of
democracy in which parties were not key institutions, let alone a positive
condition for democracy. In the post-war period, however, their rele-
vance for democracy has gradually become more widely acknowledged
in constitutional terms too, to the point that pluralism, political participa-
tion and competition in many contemporary democratic constitutions
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have come to be defined increasingly, if not almost exclusively, in terms
of party.

The constitutionalization of parties in Europe in effect began after
World War II with the restoration of democracy in Italy and the Federal
Republic of Germany, which were the first to dedicate a separate article
to political parties in their constitutions. In Latin America, the demo-
cratic constitutionalization of parties commenced with the incorporation
of political parties in the 1949 constitution of Costa Rica. In Germany,
Article 21 of the Basic Law of 1949 regulates issues such as the freedom
of political parties, their role in the formation of the political will, intra-
party democracy and the duty of parties to account for their assets. To-
gether with a similar, but less detailed, article on political parties that
had previously appeared in the Italian constitution of 1947, the German
Basic Law was one of the earliest constitutional regulations on political
parties in Europe, investing parties with the status of institutions under
constitutional law, and represented the most comprehensive set of consti-
tutional rules on political parties in a European democracy.?’

This practice has since been followed in constitutional revisions in
many other polities, including the still dormant constitution of the Euro-
pean Union, which testifies to the currently predominant paradigm that
political parties are important and valuable institutions for democracy
by stipulating that “[p]arties at the European level are important as a fac-
tor for integration in the Union. They contribute to forming a European
awareness and to expressing the political will of the citizens of the
Union” (Art. 191).?® In addition, in many of the more recently estab-
lished democracies the very setting up of democratic procedures was
often identified with the establishment of free competition between par-
ties. It is in these newer democracies that parties were often ascribed a
pivotal role and privileged position as the key instruments for the expres-
sion of political pluralism and political participation. Among the design-
ers of the new democratic polities, a conception of democracy seemed to
prevail in which political parties are the core foundation of the demo-
cratic political system.?® The constitutionalization of political parties has
gradually increased over the course of the twentieth century, both in
scope, in that a growing number of countries incorporate political parties
into their formal constitutions, and in intensity, in that constitutions tend
to regulate a growing number of aspects of party activity and behaviour
in increasingly greater detail.

In this chapter, the public regulation of political parties includes what
could be called the constitutionalization of parties. In addition to the
body of special laws (party laws, campaign laws, electoral laws, parlia-
mentary standing orders), the public management of political parties
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now often includes quite detailed regulation of party structure, behaviour
and activity through the constitution. In the following sections I will ex-
amine the different objectives and models of party regulation and discuss
them in relation to specific sources of regulation.

Objectives and models of party regulation

Several types of state law concerning political parties can be distin-
guished, each of them seeking to achieve different objectives. In Janda’s
Database of Party Laws, for example, the 33 countries that are reported
to have a special law on political parties®® can be seen to regulate a wide
variety of aspects related to party behaviour and activity. These range
from the legal status and definition of parties to issues about their inter-
nal organization, mechanisms of candidate selection and party finances.
Broadly speaking, as Katz has argued, party laws have essentially been
enacted for three basic purposes.3!

The first has been to resolve the broader question of definition and
identity: who is entitled to be recognized as a political party? For this
purpose, public law may determine the formal requirements for constitut-
ing a political party and establish who qualifies for ballot access, who
benefits from public resources such as state subsidies or access to the
broadcasting media, or who is entitled to share in the allocation of par-
liamentary committee assignments and government rapporteurships. The
regulation of the legal status of the parties tends to concentrate on the
conditions for the formation (or liquidation) of political parties, and usu-
ally involves requirements regarding signatures, deposits and formal ac-
companying documents that are needed to register a political party. The
legal definition of a political party often involves the expectation that
parties are voluntary associations, organized on the basis of common
ideas or principles, aim to represent their members and/or voters, seek
to exercise political power and participate in political life by means of
electoral competition or the exercise of public office. In Indonesia, for ex-
ample, a political party is defined as ‘“‘any political organization volunta-
rily formed by a group of Indonesian citizens upon the basis of a common
purpose and aspiration to struggle for the achievement of the interest of
its members, the nation, and the state through general elections” (Art. 1).

A second important purpose of party laws is to regulate the types of
behaviour and forms of activity in which parties may, or may not, engage.
These may include permissible campaign activities, for example, or the
raising and spending of (private and public) funds. By Finnish law, for ex-
ample, parties are non-profit organizations. Similarly, in Israel, parties
are not allowed to engage in entrepreneurial activities.
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Thirdly, and probably most controversially, public law may prescribe
the forms of internal party organization and political behaviour that are
considered to be acceptable and prohibit those that are not. This may in-
volve laying down conditions for the mechanisms by which the public
office holders for the party are selected; for example, requirements that
the electoral lists of the party are balanced in terms of gender or ethnic
composition (by establishing quotas)3? or constraints on the ideological
content of the party programme or electoral manifesto. In Spain, for ex-
ample, a recent law on political parties contains strict requirements with
regard to the internal party structure (such as the need for parties to have
a general assembly that represents the membership organization or that
decisions of internal party organs are in principle adopted by simple ma-
jority) and the rights and duties of party members (such as the right to
elect and to be elected to internal party offices or the duty to pay fees).

Different laws are aimed at regulating different aspects of the party.
With regard to the regulation of parties, it is useful to think of parties
not as monolithic organizations but as comprising several constituent
parts. Generally speaking, for the regulation of parties as electoral orga-
nizations, the electoral and campaign laws tend to be the most important
sources of law. For the regulation of the extra-parliamentary party — i.e.
the party organization outside parliament, with its headquarters, perma-
nent offices, paid staff, local branches and memberships — the most rele-
vant source of regulation tends to be the law on political parties. Aspects
of the regulation of parties in parliament and government can usually be
found in the parliamentary standing orders. Finally, in an increasing
number of contemporary democracies a special law on the financing of
political parties (and election campaigns) now regulates the financial con-
duct of parties in some or all of these arenas. The different objectives
of regulation of the various aspects of parties are usually scattered over
several pieces of law, often acting as a barrier to the development of a
coherent framework of legislation.

Laws on party financing

This section will concentrate on the relation between the increased im-
portance of public funding for political parties and the growing quantity
of party regulation. To be sure, the introduction of public funding is by
no means the only motivation underlying the regulation of political par-
ties. In divided societies, for example, party and party system regulation
is often related to a desire to mediate potentially conflictual societal divi-
sions and to cope with the effects of social diversity within the frame-
work of a democratic system.*3 Furthermore, particularly in more recently
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established democracies, party regulation may be driven by the desire to
compensate for weakly institutionalized party organizations and may
consist of, for example, institutional incentives that discourage ‘“‘fraction
hopping”, thereby enhancing parliamentary cohesion. The regulation of
political parties may also be aimed at the pattern of public contestation
and may be geared towards creating conditions that affect the fairness
and equality of inter-party competition. One of the more universal driv-
ing forces behind the growing amount of party regulation, in both the
older and the more recently established democracies, is the increased im-
portance of state funding for parties. Indeed, the regulation of parties
through the body of public law is strongly related to their increasingly
strong financial relationship with the state, in particular their dependence
on public funding, on the one hand, and their capacity to extract re-
sources from the state through various illicit activities, on the other.

Parties in liberal democracies were traditionally funded privately
rather than publicly, through individual or corporate donations, member-
ship fees and trade union contributions, rather than the state. This mode
of party funding reflects a conception of parties as private and voluntary
associations. Today, however, political parties in the large majority of
liberal democracies have access to public funding. In an earlier study,
Kopecky and I found that, overall, in three-quarters of contemporary lib-
eral democracies direct public funding is available to political parties.**
The differences between the established and the newer democracies ap-
pear small. Parties receive direct subsidies from the state in 77 per cent
of the older liberal democracies (India, Jamaica, New Zealand, Switzer-
land and the United States are the only exceptions), against 73 per cent
of the more recently established democracies. Public funding is especially
pervasive in the new democracies of Southern, Eastern and Central Eu-
rope, where state subventions are available in 91 per cent of countries. In
Latin America and the Caribbean, 78 per cent of countries publicly sub-
sidizes parties. Africa appears to be an exception to the general trend, as
it is the only region where public funding of parties exists in just a minor-
ity (44 per cent) of democratic states.

There is of course considerable variation with regard to the relative im-
portance of state subsidies. Large differences exist not only between re-
gions but also between countries within a region, and even between
parties within a country. Some countries provide parties only a small
amount of state support in relation to their total income, whereas in other
countries parties rely almost exclusively on the public purse. In Eastern
Europe, for example, public funding in Bulgaria, Russia and Ukraine is
merely symbolic in comparison with the resources parties obtain from
private corporate donations, whereas in the Czech Republic, Slovenia,
Hungary and Estonia the relative importance of state money is much
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larger.®® In Latvia and Moldova, however, parties do not receive public
funding. Among the established democracies, the United Kingdom pro-
vides only token amounts of financial aid to parties (earmarked for policy
research), whereas parties in Germany, France and Israel benefit from
significant subsidies.*® Switzerland, by contrast, is one of the few estab-
lished democracies where parties do not receive direct state funding. On
the Latin American continent, countries such as Costa Rica provide gen-
erous subsidies to political parties; in Uruguay, the state has a longstand-
ing record of providing parties with resources for their electoral activities,
despite an otherwise relatively liberal system of political finance regula-
tion.?” Sub-Saharan Africa differs markedly from the general trend that
is visible in other regions, in that public financing of political parties is
rare and has so far been confined primarily to relatively modest experi-
ments. These include the partial funding of presidential and parliamen-
tary candidates in Tanzania or the direct funding of parties in South
Africa, Benin and Mali.

Despite this variation, however, it is clear that it has become increas-
ingly common for the state in contemporary democracies to provide di-
rect financial support to political parties. The provision of direct state
subsidies inevitably calls for a more codified system of party registration
and control. Consequently, many of the regulations and party laws on po-
litical financing were first introduced, or were substantially extended, in
the wake of the introduction of public funding for parties. Indeed, most
countries that provide state support to parties also have a system of reg-
ulation of party finances; in only a few countries do regulations exist
without a system of public funding for parties. Table 2.1 summarizes the
presence of a system of regulation for party financing in liberal and elec-
toral democracies, extending the findings of the earlier study by Kopecky

Table 2.1 Legal frameworks of party financing in liberal and electoral democracies

Public regulation of party finances

Yes No
‘Free’ countries 42 (68.9%) 19 (31.1%)
‘Partly free’ countries 25 (71.4%) 10 (28.6%)
All 67 (69.8%) 29 (30.2%)

Note: The data are from a comparative study on the financing of political parties
and election campaigns by International IDEA, Funding of Political Parties and
Election Campaigns (Stockholm: International Institute for Democracy and Elec-
toral Assistance, 2003). The 96 countries included are drawn from the 144 coun-
tries that were classified as ‘free’ or ‘partly free’ in the 2002 Freedom House
Index and have a population larger than 100,000.
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and myself to include both “free’” and ‘“‘partly free’ countries. It demon-
strates that the large majority (nearly 70 per cent) have established a
legal framework for party financing, with few significant differences be-
tween electoral and liberal democracies.

In addition to the growing relevance of public funding per se, a second
important reason for the increased public regulation of party financing
has to do with a broader concern with the functioning of democracy.
That is, the regulation of political financing is often part of a concerted
attempt to prevent or at least to minimize illicit financial practices and to
enhance the accountability of political parties by increasing the transpar-
ency of party financing. This is done with a view to helping restore public
trust in politics and parties and thus contributing to a healthier function-
ing of democracy. Indeed, political parties are among the least trusted in-
stitutions, enjoying far less public trust than any other private or public
institution, less than big companies or trade unions and substantially less
than institutions such as the army or police, or transnational organiza-
tions such as the United Nations and the European Union.*® Moreover,
nearly everywhere parties are now seen as the institution most suscep-
tible to corruption, significantly more so than any other sector or institu-
tion, including the business sector, the civil service, the media or the
police.® This is true not only in the regions where democracy has been
established relatively recently, in many of which corruption is allegedly
endemic, but increasingly also in the longer-established democracies.

As a consequence, a growing number of countries have introduced
legal frameworks for the financing of political parties, introducing guide-
lines for the disclosure of income and expenditures, the reporting of
party accounts to the relevant authorities and the monitoring of party
finances by an independent body, and establishing the parameters of
a system of enforcement that outlines sanctions to deter unlawful be-
haviour and imposes penalties for violations of the law. In this, they are
supported by a host of international governmental institutions and non-
governmental organizations, such as the European Parliament, the Coun-
cil of Europe, the International Institute for Democracy and Electoral
Assistance (IDEA) and Transparency International, all of which have
advocated a greater role for the state in the financing of parties, in order
both to facilitate fair and equal party competition through public sub-
sidies and to improve the accountability of parties and the transparency
of party financing through legislation and public control.

Parties and constitutions

The regulation of party finances gives us a first indication of the extent to
which the activities and behaviour of parties are regulated by the state.
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The constitutional regulation of political parties provides us with further
evidence of the role of public law in defining their functions and respon-
sibilities. National constitutions have become an important source of
party law and an important source for investigations into the character
of modern democracy and prevailing ideas about the place of political
parties within it. Few, if any, institutional preferences and reforms are
politically neutral, and choices and decisions about the desirability of
party laws and constitutionalization, or the content of the regulations,
can all have partisan implications. Therefore, the constitution, like laws
and regulations in general, together with its establishment and modifica-
tion, reflects a particular vision of what the distribution of power actually
is, as well as what it should be, because decisions on the regulation of
party activity, organization and behaviour follow from particular concep-
tions of party and the preferred internal power hierarchy of parties.*°
Different norms and conceptions of politics thus lead to divergent pre-
scriptions about the appropriate legal regulation of parties.*! The posi-
tion of political parties as defined by the national constitution, therefore,
sheds light on a number of what Issacharoff has called the “most vexing
questions in the legal regulation of politics”,*? ranging from how parties
should be understood in terms of normative democratic theory to how
they are to be financed.

In principle, at least two types of party constitutionalization can be dis-
tinguished. The first defines political parties in opposition to the institu-
tions of the state, identifies them as associations of the private sphere
and outlines their position in terms of basic political freedoms and civil
liberties vis-a-vis the state. The second, by contrast, is indicative of the
formal identification of parties as public institutions and signals their in-
corporation into the public domain. Constitutions, for example, may de-
fine political parties as necessary for democracy, either in institutional
terms (when the composition of one or more key democratic institutions
or procedures, such as parliament, government or elections, is defined in
terms of political parties) or in functional terms (when the constitution
defines the democratic system itself, or one or more key democratic
principles, such as electoral competition, political participation or the
representation of the will of the people, in terms of political parties).
Moreover, the constitution may regulate the activities and behaviour of
political parties, their organization and ideology, as well as the finances
of political parties and their access to the broadcasting media. In theory,
the constitutional recognition of political parties can fall into either (or
both) of these two domains. In practice, the incorporation of parties into
the public domain and their identification as public rather than private
entities seem to be increasingly predominant.

Elsewhere, Kopecky and I have provided an analysis of the extent
to which political parties in contemporary polities are constitutionally
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Table 2.2 The constitutional regulation of political parties in liberal democracies

Constitutional regulation of political

parties
Yes No
Established democracies 9 (47.4%) 10 (52.6%)
New democracies 28 (96.6%) 1 (3.4%)
All liberal democracies 37 (77.1%) 11 (22.9%)

Source: Ingrid van Biezen and Petr Kopecky, ‘““The State and the Parties: Public
Funding, Public Regulation and Rent-Seeking in Contemporary Democracies”,
Party Politics, 13(2), 2007: 235-254.

recognized,** and we found that the large majority of contemporary lib-
eral democracies across the globe presently regulate political parties in
their national constitutions. Because constitutions contain very different
types of references to political parties, we coded the constitutionalization
of political parties as positive only if the reference to parties could be
interpreted as an expression of their regulation by the state. Country con-
stitutions that mention parties but only with reference to citizens’ rights
of expression or political association were assigned a negative score. Al-
though this type of stipulation entails an important democratic entitlement
of citizens to exercise their political rights through parties, it cannot be
seen to regulate the behaviour, activities, organization, ideology or any
other aspect of political parties and is thus not indicative of the public
management of the role of parties in the political system.

The results of that analysis are summarized in Table 2.2, which shows
that more than three-quarters of contemporary democratic polities regu-
late the identity, activities or behaviour of political parties in one way
or another through the formal constitution. Importantly, there is a sig-
nificant difference between old and new democracies: nearly all of the
recently established democracies, whether in Latin America, Eastern Eu-
rope or Africa, have enshrined political parties in their constitutions. The
one exception in Eastern Europe is Latvia, where the only constitutional
reference to political parties states that ‘“[e]veryone has the right to form
and join associations, political parties and other public organizations”,
which is a reference to democratic rights and freedoms but not to the reg-
ulation of party activity or behaviour. In the established democracies, by
contrast, the practice of party constitutionalization is much less common
and can be found in only about half the countries with a written constitu-
tion. For example, in Belgium, Denmark, Ireland, the Netherlands, Can-
ada and the United States, the constitution makes no reference at all to
political parties. The lack of constitutional recognition for parties in these
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established democracies is clearly a legacy of a historical conception of
political parties as private and voluntary associations. As such, there was
no rationale for their inclusion in the constitution. Some of the newer de-
mocracies, in contrast, presumably prescribe the activities of political par-
ties because of a legacy of the recent past where parties, especially the
communist parties in Eastern Europe or ethnically based ones in Africa,
were instrumental in the establishment and maintenance of authoritarian
rule. Indeed, many of the post-communist constitutions follow what
Janda calls a ““prescription model” of party regulation,** banning parties
from advocating totalitarian methods of political activity, for example, or
dictating that they must be separate from the state.*?

It is worth exploring the different dimensions of party constitutionali-
zation in somewhat more detail. For the purpose of the analysis here,
constitutional provisions that make reference to political parties are
divided into four main categories: (1) democratic necessity; (2) activities/
behaviour; (3) organization/ideology; and (4) finance/media. The differ-
ences between old and new democracies become more pronounced
when we consider these specific dimensions of party constitutionalization.
Instances where party constitutionalization involves defining parties as
essential for democracy, or a democratic necessity, may entail one of
two possibilities. The first is that the constitution defines the composition
of one or more key democratic institutions (usually parliament or gov-
ernment) in terms of political parties. In Greece, for example, “The lead-
er of the party with the absolute majority of seats in Parliament shall be
appointed Prime Minister” (Art. 37.2); in Sweden, in elections for the
Riksdag, the ““votes shall be cast for parties, with an option for the voter
to express a preference for a particular candidate” (Art. 1), “the seats
shall be distributed between parties” and “only a party which receives
at least four per cent of the vote ... is entitled to share in the distribution
of seats” (Art. 7). References such as these can be found in constitutions
of both old and new democracies. In Thailand, for instance, the 1997 con-
stitution stipulates that the House of Representatives consists of 500
members, 100 of whom are elected on a party list basis (Art. 98).

Another possibility under the same heading of ‘““‘democratic necessity”’
is that the constitution defines the democratic system itself or one or
more key democratic principles — such as electoral competition, political
participation or the representation of the will of the people — in terms of
political parties. More specifically, these include constitutions that define
democratic pluralism in terms of parties, define democracy in terms of
a plurality of parties or competition between parties, state that parties
contribute to the formation and/or expression of the political will of the
citizens, or define political parties as a key instrument for political partic-
ipation. The constitution of the Czech Republic, for example, states that
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“[the] political system is based on the free and voluntary formation of
and free competition between political parties” (Art. 5). According to
the constitution of Costa Rica, political parties express political plural-
ism, contribute to the formation and manifestation of the popular will
and are the fundamental instruments of political participation (Art. 98).
In Croatia, “a democratic multiparty system [is among] the highest values
of the constitutional order” (Art. 3). The constitution of Argentina de-
fines political parties as “fundamental institutions of the democratic sys-
tem” (Art. 38). Interestingly, this type of reference seems to be much
more common among the new democracies than the older ones. This
underscores one of the contentions of this chapter, that the process of
party regulation more broadly, and party constitutionalization in particu-
lar, reflects an ideational transformation of the perceived role and place
of parties in a modern democracy.

There also appears to be a clear difference between old and new de-
mocracies in the extent to which they prescribe party activity and behav-
iour. In contrast to the older democracies, the recently democratized
countries seem to regulate the activities and behaviour of political parties
to a larger extent, with most of the constitutional stipulations either pre-
scribing or proscribing what parties do. Of the old democracies, Norway
for example includes in its constitution a more ‘‘permissive’’ provision
stipulating that parties are entitled to nominate candidates for (parlia-
mentary and/or presidential) elections. However, the most common pro-
vision among the new democracies is that parties should respect the
principles of democracy, the democratic constitution and/or the rule of
law, followed by the requirement that they respect national sovereignty
and/or the integrity of the nation-state, and, finally, the prohibition of
violent behaviour or activities. In fact, with only a few exceptions (e.g.
Germany and France), most countries that prescribe party activity and
behaviour are new democracies.

The same is true for the third category of constitutional provisions, i.e.
the degree to which the constitution regulates the organization and ideol-
ogy of the parties. One of the most common provisions in this context is
that membership of a political party is incompatible with certain public
offices, such as (constitutional) judges, members of the armed forces or
the police, or the president of the republic. In Europe, Italy is the only
older democracy to stipulate this incompatibility; all the other constitu-
tions with this provision are in more recently established post-communist
democracies.

Clearly, the intention here has been to keep parties separate from the
institutions of the state. As such this reflects an important legacy of the
past, in which the communist parties in Eastern Europe were instrumen-
tal in the establishment and maintenance of totalitarian rule and exer-
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cised more or less complete control of the institutions of the state.*® The
Slovakian constitution in fact explicitly states that ““[p]olitical parties and
political movements ... shall be separate from the State” (Art. 29.4). In
Slovenia, “[t]he State, the political parties, political and public organiza-
tions, and other institutions or persons, may not monopolize the means of
the mass media” (Art. 44). A similar interpretation can be given to the
banning of certain ideologies: in Poland, for example, parties are banned
from advocating totalitarian methods and activities, and the Bulgarian
constitution states that ““no political party or ideology shall be proclaimed
or affirmed as a party or ideology of the state” (Art. 11.3). These kinds
of provisions are not the exclusive preserve of post-communist constitu-
tions, however, and similar requirements can be found elsewhere. In
Uruguay, for example, judicial magistrates, people in active military ser-
vice and police officials, amongst others, may not be members of political
parties (Art. 77).

Two new European democracies (Bulgaria and Portugal) have also
established constitutional bans on the organization of parties along cer-
tain demographic lines (“‘ethnicity”, “religion”, “region’’): Bulgaria bans
parties organized on ethnic, racial or religious lines;*” the Portuguese
constitution does not allow political parties to use names that contain ex-
pressions directly connected with any religion or church or use emblems
that may be mistaken for national or religious symbols, nor can parties
exist with a name or stated aims that indicate a regional connection or
field of action. This type of constitutional regulation is also very common
in sub-Saharan Africa, on a scale that would be unrecognizable in either
Western or Eastern Europe.*® It is most vividly manifest in the ban on
ethnic political parties or ethnically based mobilization, as, for example,
in Tanzania, Mali, Djibouti or Ghana, where the constitution states that
“every political party shall have a national character, and membership
shall not be based on ethnic, religious, regional or other sectional divi-
sions” (Art. 55), or in the proscription on religious parties, as for ex-
ample in Kenya. Such constitutional regulation exists in many other new
democracies on other continents as well. In Nepal, for example, political
parties cannot be registered if they are based on religion, caste, tribe, lan-
guage or sex or if the name, objectives, insignia or flags are of such a na-
ture that they can be seen as religious or communal or tend to fragment
the country.

Again typically for new democracies, constitutions often intervene in
the internal structures and organization of political parties. This may in-
clude constitutional requirements relating to party membership. In Esto-
nia, for example, only Estonian citizens can belong to a political party,
which effectively excludes the approximately 15 per cent of the popula-
tion who are stateless Russians. In Greece, the constitution restricts party
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membership to adult citizens; in Portugal, membership of more than one
party is forbidden; and the Polish constitution prohibits parties with a
secret membership structure. According to the Chilean constitution, the
statutes of political parties should respect norms that ensure an effective
internal democracy. Similarly, the 1997 constitution in Thailand requires
that the internal organization, management and regulations of political
parties be consistent with fundamental principles of democratic govern-
ment (Art. 47). Some countries can be seen to micro-manage the activ-
ities of political parties. In Nigeria, the constitution prescribes the
internal organization in minute detail, by requiring, for example, that
the statutes of a party provide for the democratic, regular and periodic
election (not exceeding a four-year interval) of the executive committee
and that the membership of the executive committee reflect the federal
structure of the country (incorporating at least two-thirds of the states).

Finally, in some countries the financial aspects of party activity and
parties’ access to the broadcasting media are regulated by the constitu-
tion. The constitution of Brazil in fact combines party access to these
two public resources by stipulating that political parties have the right to
public funds as well as free radio and television time. The Portuguese
constitution states that political parties have the right to broadcasting
time on publicly owned radio and television, and that this should be dis-
tributed in proportion to their representative strength. Similarly, the Mal-
tese constitution stipulates that broadcasting facilities and time are to be
fairly distributed between the different political parties. With regard to
the financing of political parties, a frequent requirement relates to the
transparency and public accountability of the party accounts. This provi-
sion entails that parties are constitutionally accountable for their expen-
diture, income, property, resources and/or assets, and that their accounts
should be open to public inspection. In addition, there are countries
where the principles of state funding of parties are actually enshrined in
the constitution. In Argentina, for instance, the constitution stipulates
that the state contributes to the financial support of the activities of polit-
ical parties (Art. 38). In Greece, ““[p]olitical parties are entitled to receive
financial support by the State for their electoral and operating expenses,
as specified by law”’ (Art. 29.2). These sorts of provisions, which in effect
entail an entitlement to public resources by public law, are indicative of
the interpretation of parties today as part of the public realm and their
identification as public entities.

Conclusion

Although, clearly, not all the different modes of regulation can be con-
sidered equally relevant for all countries, the legal regulation of parties
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constitutes a key element of the party-state relationship in liberal de-
mocracies. The growing quantity of party legislation attests to a concep-
tion of democracy in which parties are seen as necessary and valuable
institutions and reveals how the state is assuming an important role in
securing the collective survival of parties and the management of their
behaviour and activities as an essential public good. In empirical terms,
although more systematic comparative research is needed, it appears
that an increasingly strong and permanent linkage between the state and
the parties is visible through a definition of their role and value in na-
tional constitutions and in public legislation more generally.

Indeed, the regulation of parties, and especially their constitutionaliza-
tion, primarily seems to entail their identification as public entities rather
than private associations, because it predominantly reveals a description
(or prescription) of their functions and duties as public institutions,
rather than their identification as voluntary associations belonging to the
private sphere. Some differences appear to exist between the longer-
established democracies, on the one hand, and the more recently estab-
lished democracies (in particular those in Central and Eastern Europe),
on the other, although these differences need to be teased out further
by more systematic comparative research. In the newer democracies,
some legacy of past totalitarian rule seems to persist, which is suggested
by their constitutions insisting on maintaining a clear separation be-
tween parties and the state by underlining the private character of party
organization and ideology, and often by associating parties with basic
democratic citizen rights and freedoms (e.g. expression, assembly, associ-
ation). This might follow from the way in which the constitutional design
of the newer democracies has tended to position the state and society vis-
a-vis one another in the wake of democratization: the corollary of the
liberalization of formerly non-democratic polities was often the constitu-
tional establishment of an explicitly private sphere of social life.*? It is
conceivable that the constitutional recognition of political parties in
newer democratic polities should be understood in light of the desire to
identify and strengthen spheres of life that are free from state interven-
tion. However, the intensity of party constitutionalization and other party
legislation in these newer democracies otherwise conforms, perhaps a
fortiori, to the reconceptualization of parties as public utilities.

The broader relevance of party regulation as a contributor to the
healthy functioning of democracy remains ambiguous. First of all, the in-
stitutional engineering and regulation of party activity is often not un-
equivocally successful, as evidenced by the fact that extreme right parties
often continue to operate despite being banned or that, despite certain
prohibitions, parties in Africa keep organizing on the basis of ethnicity.
Moreover, although the state regulation of party finance has often been
enacted with a view to curtailing corrupt practices and to enhancing
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public accountability, illicit party financing frequently persists in spite of
relatively stringent legal frameworks. Secondly, and perhaps even more
importantly, party regulation itself sometimes appears at odds with the
objectives it seeks to achieve and the assumptions on which it is based,
in particular in the context of the newer democracies.’® Underlying the
efforts of party regulation are — often implicit and possibly dated —
assumptions about ideal-typical forms of party and representative democ-
racy, in which parties are essentially understood as private associations.
Paradoxically, however, the regulation of political party behaviour and
activity implies embracing a notion of parties as public entities rather
than private organizations. In liberal democracies, political parties were
traditionally largely unregulated precisely because they were seen to be-
long to the private realm. In contemporary democracies, however, that
state of affairs is probably neither possible nor desirable, principally be-
cause parties today, unlike their predecessors, have privileged access to
so many public resources. Although this may justify their legal regula-
tion, the implication is that the original notion of parties as private orga-
nizations is in fact associated with a different period of representative
democracy; this particular understanding of political parties is of little rel-
evance for party democracy in the twenty-first century.
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3

Comparative strategies of
political party regulation

Matthijs Bogaards

Introduction

In the literature on ethnic conflict management, most attention has been
paid to electoral systems.! This chapter, in addition, examines the politi-
cal regulation of parties in conflict-prone societies.? My aim is to ex-
plore how interventions in the development of political parties, whether
through electoral law or through the direct regulation of parties, have
been used and can be used to shape the political organization of ethnicity
and to manage ethnic conflict.

The starting point for the analysis of electoral system design and the
regulation of political parties for ethnic conflict management is the con-
ceptualization of parties and the party system as intermediaries between
society and politics. In a heterogeneous society, in which people differ
from each other in language, religion, colour of skin or other socio-
cultural attributes, parties can perform three functions. They can aggre-
gate socio-cultural divisions, articulate ethnic differences or organize on
other bases, thereby blocking the political organization of socio-cultural
cleavages. In designing the electoral system and regulating political
parties, policy makers should be clear about the desired role of political
parties and the function of the party system. The choice is between inter-
ventions that promote the functions of aggregation, articulation or block-
ing. The choice of the appropriate electoral system and the examination
of possible ways to regulate parties are technical matters that can be

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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decided only after the principal question about the kind of parties the
polity needs has been answered.

This chapter first discusses different types of parties and party systems,
focusing on the three functions of aggregation, articulation and blocking.
It then shows how these functions can be promoted through different
electoral systems. Next, the chapter goes beyond the existing literature
in demonstrating how party regulation has been used to the same effect,
focusing on party bans and the conditions for party registration. The con-
clusion evaluates the effectiveness of the various measures to promote
the emergence of multi-ethnic parties through electoral engineering and
party regulations and puts forward some suggestions.

Political parties: Functions and types

In modern democracies, political parties are indispensable because they
perform two sets of functions. First, parties have a representative func-
tion in that they represent societal interests within the political system.
Secondly, parties perform a variety of “institutional functions, including
the recruitment of political leaders and the organization of parliament
and government”.® This analysis focuses on the first, representative func-
tion of political parties. In Sartori’s words, ““parties are the central inter-
mediate and intermediary structure between society and government”.*
Looking at the way parties link society and government, three functions
can be distinguished. Parties can aggregate social cleavages, translate so-
cial cleavages into political cleavages or block the politicization of social
cleavages.

These functions correspond to particular types of party, as can be illus-
trated with the typology of political parties developed by Gunther and
Diamond.’> This typology is based on three criteria: formal organization
of the party, its programmatic content and its commitment to multi-party
democracy. On the basis of these three criteria, the authors identify 15
types of party. For our purposes, the most important feature is a party’s
social base and especially the question of whether, first, a given party has
a clearly identifiable social base and, if so, second, whether this base is
narrow or broad. In conflict-prone societies, we can be even more specific
since we are concerned with those social divisions that have a high con-
flict potential. For example, the emergence of a classic social democratic
party catering to the interests of workers irrespective of ethnic back-
ground would be welcomed by most observers as a step away from
communal politics, even though such a party would have a clearly identi-
fiable and possibly quite narrow social base. What matters, therefore, is
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whether and how parties organize along the main cleavages dividing a
conflict-prone society. In many cases, this cleavage will be ethnicity,
broadly understood. The basic distinction is then between non-ethnic,
mono-ethnic and multi-ethnic parties.®

Characteristic of the ethnic party is an electoral strategy ‘“to harden
and mobilize its ethnic base with exclusive, often polarizing appeals to
ethnic group opportunity and threat, and unlike virtually all other politi-
cal parties (including nationalistic parties), electoral mobilization is not
intended to attract additional sectors of society to support it”.” Gunther
and Diamond have a very negative view of ethnic parties and point out
the dangers of articulation: ““The ethnic party’s particularistic, exclusivist,
and often polarizing political appeals make its overall contribution to so-
ciety divisive and even disintegrative.””® This view accords well with the
much earlier assessment by Almond and Coleman of the limited aggrega-
tive potential of what they termed “‘particularistic parties”.°

The contrast between particularistic articulation and aggregation helps
to highlight the distinction between mono- and multi-ethnic parties. For
Gunther and Diamond, a congress party is ‘‘a coalition, alliance, or fed-
eration of ethnic parties or political machines, although it may take the
form of a single, unified party structure. ... [T]he congress party allocates
party posts and government offices, and distributes patronage and other
benefits, with proportional or other quasi-consociational formulas. Its so-
cial base is broad and heterogeneous and the party’s goal is to make it as
inclusive as possible.”'® Because there is no empirical reason to assume
that multi-ethnic parties by definition exhibit power-sharing features and
there is an analytical need to keep multi-ethnic parties separate from
what I have labelled elsewhere ‘“‘consociational parties”, this analysis
focuses on the broader category of multi-ethnic parties rather than the
much more specific case of congress parties, understood as a particular
type of consociational party.!!

In short, the polity needs to be clear about what type of parties it
wants: non-ethnic parties, mono-ethnic parties or multi-ethnic parties.
These party types correspond to the three functions that a party can
play in the representation of societal interests: blocking, articulation or
translation, and aggregation. The next step is then to connect objectives
to means and to examine how electoral system design and the regulation
of political parties can contribute to promoting the desired party type.

Choosing an electoral system

The first thing to clarify when designing or redesigning the representative
institutions of a modern democracy, especially in a plural, conflict-prone
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society, should be how one sees the role of the party system as an inter-
mediary between society and government. Should the party system block
the politicization of ethnicity by restricting political competition to ideo-
logical and socio-economic issues? Should it aggregate socio-cultural di-
visions into broad-based multi-ethnic or explicitly non-ethnic parties? Or
should it rather translate social cleavages into political fault-lines through
particularistic parties? In the event that none of these pure functions is
deemed desirable, should a mix of party system functions be pursued,
and, if so, what should the balance be? Table 3.1 shows how the choice

Table 3.1 A brief menu of choice

Role of
parties Electoral system Party regulation Illustrative cases
Blocking Only one party - Many African
allowed countries in 1960s—
1980s; Eritrea today
- Ban on ethnic Bulgaria 1990—
parties Albania 1992-
Most contemporary
African countries
Aggregation Alternative vote - Fiji 1997—
Papua New Guinea
2002—
Single transferable - Northern Ireland
vote 1998—
Constituency pooling (Only one party Uganda 1970
allowed)
Electoral distribution — Kenya 1992
requirement: Spatial distribution Nigeria 1979—
presidential requirement Indonesia 1999-
elections
Electoral distribution - Comoros 1996
requirement: Spatial distribution Nigeria 1998
parliamentary requirement
elections
- Spatial distribution Russia 2005—
requirement
Articulation Reserved minority - Colombia
seats Venezuela

List proportional
representation

Easier registration
rules for minor-
ity parties

Kosovo 1999
Romania 1990
Slovenia 1990

South Africa 1994

Source: compiled by the author.
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of electoral system follows from the choice of party system function,
focusing on some key cases. The strategies of blocking, aggregation and
articulation are distinguished on the basis of intent and the nature of the
measure (negative or positive), not on outcome, because this would pre-
judge an analysis of the effectiveness of the respective choices.

Blocking

One of the avowed purposes of the one-party state in plural societies, es-
pecially in Africa, was the prevention of open ethnic conflict. However,
even when it did serve this purpose, the remedy normally proved worse
than the illness. Blocking is a purely negative measure, which nonetheless
may result in or be accompanied by aggregative outcomes, for example in
the form of multi-ethnic ruling parties. Because any such aggregative ef-
fect of blocking is indirect, it should be distinguished from positive and
direct measures to promote aggregation discussed below.

In democratic regimes, plurality and majority elections typically
achieve blocking in single-member districts in the case of a dispersed
minority. Dispersed minorities will find it difficult to win seats under plu-
rality elections in single-member districts. Little is known about how two-
round majority elections perform in heterogeneous societies, although
they would seem to disadvantage dispersed minorities, especially when
they cannot agree to form electoral alliances with other parties.

Aggregation

Aggregation can be achieved through a range of electoral systems, most
prominently preferential voting in the form of the alternative vote or the
single transferable vote; vote distribution requirements; and constituency
pooling. The alternative vote (AV), propagated by Horowitz, is a pref-
erential majority voting system with strong incentives for vote pooling
given the right circumstances.!? Vote pooling occurs when political lead-
ers seek support outside their own group to win elections and voters
exchange votes across group boundaries. Reilly presents a favourable re-
view of the pre-independence experience with AV in Papua New Guinea,
especially when compared with the performance of the first-past-the-post
system since independence.'® Papua New Guinea and Fiji are two div-
ided societies that at present use AV.

Constituency pooling is an alternative to AV.'* Whereas AV works
best when electoral districts are heterogeneous, constituency pooling
also promotes vote pooling when districts are homogeneous. Constitu-
ency pooling means that a candidate runs simultaneously in multiple con-
stituencies that are geographically non-contiguous. These districts are
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selected in such a way that they correspond to societal cleavages. To de-
cide the winner, the total number of votes for a candidate across all con-
tested districts is calculated. The successful candidate thus has to pool
votes from different parts of the country inhabited by different groups.
Constituency pooling forces candidates to address issues important to
voters across the country and in the long term should dilute the party po-
litical relevance of ethnic identity and promote the rise of national clea-
vages and issues, something many observers desire from an electoral
system. Constituency pooling was invented by President Obote in 1970
in Uganda within the context of a one-party state. A coup prevented con-
stituency pooling from being put into practice and this original electoral
system has since been forgotten, despite its attractive features for multi-
party elections.

Among proportional representation (PR) systems, only the single
transferable vote (STV), practised in Northern Ireland, Malta and Aus-
tralian senate elections, supports a measure of inter-ethnic vote pooling.
STV is a proportional electoral system practised in small multi-member
districts with typically between three and eight seats. Typical of STV is
its preferential voting scheme and the transfer of votes. Under STV, a
candidate needs a lower percentage of the vote to be elected than under
AV. This reduces the need for candidates to reach out and broaden their
appeal. STV is a proportional electoral system and provides only weak
incentives for moderation. STV did not produce moderation in Northern
Ireland in the 1970s but was more successful in the 1998 elections.'” Be-
cause STV works with multi-member districts, it is somewhat easier to
draw the necessary heterogeneous districts than with AV, preferably
practised in single-member districts.

A less well-known electoral feature that promotes aggregation, prac-
tised in a growing number of countries, is the electoral distribution
requirement. Electoral distribution requirements have been used for
presidential and parliamentary elections. In Nigeria, Kenya and, more re-
cently, Indonesia, the successful presidential candidate not only has to
win an overall majority or plurality respectively, but also has to draw a
minimum percentage of votes from a minimum number of regions.'®
Such a distribution requirement has also been proposed for presidential
elections in Iraq.'”

The Comoros and Nigeria have extended distribution requirements to
parliamentary elections.'® In the Comoros, a constitutional amendment
restricted parliamentary representation to parties winning at least two
deputies on each of the three islands that make up the republic in the leg-
islative elections of December 1996. In the event that only one party sat-
isfied the two-deputies-on-three-islands rule, as indeed happened, the
runner-up would assume the role of opposition. The rule did not apply
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to independents. In Nigeria, General Abubakar reserved permanent reg-
istration to parties that garnered at least 10 per cent of the vote in 24 of
36 states in the December 1998 local government elections. After protest
from newly registered parties that saw their future endangered, the elec-
toral commission later relaxed the threshold to 5 per cent. In the end,
only two parties qualified. A third, large but regional party was registered
under a special clause. The extension of distribution requirements to par-
liamentary representation introduces a new threshold of representation,
strongly encouraging aggregation. The electoral law of the Comoros was
more effective than the solution of Abubakar in Nigeria because it per-
tained to national elections instead of local elections and was concerned
with parliamentary representation rather than party registration.

Finally, the electoral law may require parties to field lists or candidates
in all constituencies in order to take part in seat allocation. The effect of
such a distribution requirement depends on the number of constituencies
and the conditions for nomination in the form of financial deposits and
signatures.

Articulation

The surest way to articulate ethnic differences is through a system of
communal rolls, by which the electorate is divided along communal lines
and whereby each communal group recognized as such by the electoral
law elects its own representatives in separate elections. Communal rolls
were typical of elections to native assemblies in pre-independence colo-
nies. At the moment, Fiji still elects the majority of its deputies through
communal rolls. This is one reason the adoption of the alternative vote
there has not brought about the hoped-for effects of moderation.'?
More common today are reserved seats.?’ In Eastern Europe, several
countries have reserved seats in their parliaments for minorities.?! In Ro-
mania, the first electoral law of 1990 already stipulated the right of ethnic
parties to one seat in the House of Deputies if they failed to obtain any
MPs through the normal procedure.?? Since 2000, no fewer than 18
minorities, all tiny, are guaranteed a seat in the Romanian parliament.
Much more consequential for social peace was the inclusion of the party
of the large Hungarian minority in the political system, which was accom-
plished without special provisions.??

In Kosovo, 10 of the 120 assembly seats were set aside for the Serb
community and another 10 seats for other communities. “Great efforts
were made to ensure that Kosovo’s Assembly reflected the composition
of society”, and indeed “‘the effect of the electoral system is to facilitate
the translation of ethnicity into representation, and, therefore, multi-
partism”.?* In Latin America, Colombia and Venezuela have reserved
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some seats for indigenous peoples.?’ The disadvantage, as with com-
munal rolls, is that reserved seats rely on the predetermination of socio-
cultural groups and the identification of candidates and/or voters as
belonging to designated groups. The same is true for compulsory inclu-
sion of minorities on party lists, as in local elections in some regions in
Peru and Nicaragua and in some state elections in Mexico.?®

More commonly and less controversially, articulation is best served
by list proportional representation, although it can also be achieved with
plurality and majority elections in the case of geographically concen-
trated minorities. Still, evidence from for example Macedonia, which
changed its electoral law from a double-ballot to a mixed electoral sys-
tem, and then to pure PR, suggests that even concentrated minorities do
better under PR.?7 PR facilitates the political organization of small dis-
persed social groups, which do not have to be geographically concen-
trated to have a chance of parliamentary representation.”® The number
of relevant parties can be reduced through the adoption of an electoral
threshold. Lest the threshold inadvertently bar ethnic minority parties,
they can be exempted from it, as is done for example in Poland and
Serbia.

Some scholars maintain that PR combines the best of both worlds in
allowing for both articulation and aggregation. For South Africa, the
claim has been made that “PR can be effective in nation building efforts
as it tends to encourage political parties to seek votes and membership
across communities”.?? However, although South Africa’s parties field
multi-ethnic lists and their parliamentary caucuses are diverse, a content
analysis of the electoral campaigns during the 1994 and 1999 elections re-
vealed that those parties that appealed narrowly to their own sectors of
society were more successful than those that campaigned on inclusive
and consensual party platforms.3® The two winners of the 1999 elections,
the African National Congress and the Democratic Party, won because
they positioned themselves as “‘the parties of black aspiration and protec-

tor of minority interests respectively”.?!

Regulating political parties

Until now, the regulation of political parties for ethnic conflict manage-
ment has not received the same amount of attention as the design of elec-
toral systems, although this neglect is starting to be remedied. Birnir
observes that ‘“‘the literature does not systematically consider the role
that these institutions play in party formation and survival in new democ-
racies”.3? As can be seen in Table 3.1, the most common means to regu-
late political parties is through party bans and conditions for registration.
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Blocking

Most commonly, the main purpose of party regulation in conflict-prone
societies is blocking. Bans on ethnic parties can be found worldwide, but
are particularly common in Africa. At present, 40 sub-Saharan African
countries have bans on particularistic parties.>* Only six countries do
not have the explicit capacity to ban a party because of its ethnic nature:
Botswana, Comoros, Kenya, Mauritius, South Africa and Zimbabwe. If
Western democracies prohibit parties, this measure is directed at ex-
tremist and undemocratic parties.** In Africa, there is a wide range of
grounds on which parties are banned. These include, in alphabetical
order: brotherhood, clan, community, ethnicity, faith/religion, gender,
language, professional group, race, region, sect, section, social condition/
social or economic status, and tribe.?>> Even though this is not an exhaus-
tive list, it serves to display the astonishingly wide range of grounds for
party prohibition in Africa. The specificity of the concepts, such as sect
and brotherhood, also indicates that countries do not simply adopt a
blanket ban on ethnic parties but consciously address the particular
forms of ethnicity that affect their societies.

Party bans can be found in a country’s constitution, electoral law, law
on political parties or law on voluntary associations. Often, a party ban
is stated in general terms. For example, in the Democratic Republic of
Congo, Article 22 of the constitution states: “The identification of a party
or political group with a particular race, ethnic group, sex, religion, sect,
language, or province, is prohibited.” How such “‘identification” of a po-
litical party with one ethnic group, religion, language, etc. manifests itself
and can be verified is left open.

Frequently, the ban addresses a specific aspect of party political orga-
nization. At least four ““‘targets” of party bans can be identified: (1) party
programme; (2) party symbols; (3) party organization; and (4) party
membership. This list is not exclusive and more targets can be thought
of, for example electoral campaigning. Party bans can be directed at
any one of these aspects separately or in combination, as is evident
when we look at some examples. The 1995 constitution of Tanzania, after
affirming the freedom of expression and association, in Article 22(2)
rules out the registration of any party and association that, ““according
to its constituency or policy”, aims at “‘promoting or furthering the inter-
ests of any religious faith or group; any tribal group, place of origin, race
or gender; only a particular area within any part of the United Republic”.
The Ghanaian constitution of 1996 (Article 55, clause 7(c)) stipulates that
a party’s “name, emblem, colour, motto or any other symbol has no eth-
nic, regional, religious or other sectional connotations or gives the ap-
pearance that its activities are confined only to a part of Ghana”.
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At the current count, 43 parties have been denied registration based on
clauses against ethnic parties in Africa. In addition, 8 ethnic parties have
been banned and 2 have been suspended. A closer look at the reasons for
the denial of registration of ethnic parties produces the following picture:
5 parties were rejected as being Islamist in Kenya, Mauritania and Zam-
bia; 1 party because it was judged to pursue regional secessionist goals
(Tanzania); 2 parties for being ethnic (Burundi and Mauritania); and no
fewer than 35 because they did not comply with the requirements for na-
tional presence and representation (Nigeria and Tanzania). Party bans
were implemented against a regional secessionist party in Cameroon,
two religious parties (Uganda and the Central African Republic) and
five ethnic parties (Equatorial Guinea, Mauritania and Rwanda). Note
that none of these countries is designated as “‘free” by Freedom House.3¢

In Rwanda, the Mouvement Démocratique Républicain (MDR), a Hutu-
dominated political party, was banned in April 2003 on the basis of an
alleged “‘divisionist” ideology. In light of Rwanda’s experience with the
politicization of ethnicity and the implication of the MDR’s predecessor
in the genocide against Tutsis and moderate Hutus, a ban on this party
could be justified as emanating from the resolve to prevent history from
repeating itself. This is what Peter Niesen, with reference to the post-war
Italian ban on the reorganization of the Fascist party, calls ‘“‘negative re-
publicanism™.?” However, another reading is possible. It may not have
been a coincidence that the party’s leader, a moderate Hutu politician, was
seen as the only viable opposition candidate to the incumbent president.>®

In Eastern Europe, two countries — Bulgaria and Albania — have pur-
sued blocking through ethnic party bans, and both desisted from enfor-
cing them.*? In Bulgaria, attempts to outlaw the Movement for Rights and
Freedoms, a largely Turkish party, failed. Looking back, some commen-
tators see the early contestation over communal matters as laying the
foundation for a political culture of peace, competition and compromise.*°
The prohibition of the tiny Macedonian minority party Ilinden in 2000
had a different legal basis: the party was denied registration by the Con-
stitutional Court on the grounds that it posed a threat to national integ-
rity, not because it was ethnic in nature.*! In Albania, the small Greek
minority party Omonia transformed itself into the Unity for Human
Rights Party in order to secure registration. In Albania and Bulgaria,
the ban on ethnic parties can be interpreted as an attempt by the titular
majority group to deny political representation to national minorities.

Aggregation

Most party bans specify only what is not desired and serve to block polit-
ical organization on a particular basis. However, some party regulations
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go further and also include provisions that can be understood as incen-
tives for aggregation. This is the case with distribution requirements.
It was shown above that some countries have distribution requirements
for presidential or legislative elections. Distribution requirements can be
extended to party registration, in which case parties are compelled to
have an organizational presence across the country. In this case, a party
is requested to demonstrate ‘‘national presence’ by operating branches
across the country and having a nationwide membership, or, for first-
time registration, to collect a minimum number of signatures from a
given number of regions.

In Africa, 22 countries combine a ban on ethnic parties (blocking)
with the requirement of national presence (aggregation). Many of these
countries go on to specify spatial distribution requirements for party re-
gistration. These requirements pertain to party organization, party mem-
bership, or both. For example, in addition to a ban on religious, tribal,
regional and racial parties, the Tanzanian constitution denies registration
when a political association “advocates or intends to carry on its political
activities in only one part of the United Republic” (Article 20(2)). The
political party law of 1992 in Tanzania stipulates that, in order to be re-
gistered, a political party needs to have not fewer than 200 registered
members in a minimum of 10 regions, covering both the mainland and
the islands of Zanzibar and Pemba. Two parties have been denied regis-
tration for failing to demonstrate such a national presence.

In Nigeria, Article 223, clause 1(b), of the 1999 constitution requires a
party constitution to “‘ensure that the members of the executive commit-
tee or other governing body of the political party reflect the federal char-
acter of Nigeria”. To make sure the party follows its own rules, clause
2(b) adds that the members of the governing body of the party should
“belong to different states not being less in number than two-thirds of
all the states of the Federation and the Federal Capital Territory,
Abuja”. These regulations did not merely exist on paper. Between 1996
and 2000, no fewer than 32 parties were denied registration for failing to
demonstrate a national presence. In the run-up to the December 2002
elections, however, several political formations successfully appealed
against their denial of registration by the Independent Nigerian Electoral
Commission (INEC) to the Supreme Court, arguing that some of the re-
quirements in INEC’s guidelines for registration were unconstitutional.
Therefore, INEC can no longer verify the national character of a party,
rendering the incentive for aggregative party organizations ineffective.*?

Spatial distribution requirements for party registration can be imposed
without a general ban on ethnic or sub-national parties. A good example
is the changes to the law on political parties that were adopted in Russia
in 2005. To contest regional and national elections, a party now needs
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to maintain regional offices and at least 500 members in no fewer than
half of Russia’s 89 regions.*® In Thailand, new parties must establish a
branch structure in each of four designated regions and must show they
have at least 5,000 members drawn from each region within six months
of being registered.** In Indonesia, ‘““according to the new election law,
a party should have branches in at least fourteen provinces and fourteen
districts/special regions in order to qualify to contest in the election”.*?
Before the 1999 election, the government established the Preparatory
Committee for the Formation of the General Election Commission:
“they had to travel to the provinces to check the accuracy of information
provided by the political parties.”*® For the 2004 election, these rules
were tightened further.*” Although the distribution requirements for
party registration in these countries in effect amount to a ban on parties
with localized support (blocking), there is no formal ban on sub-national
parties and the emphasis is on positive incentives for aggregation.

In Latin America, Ecuador, Mexico and Peru had restrictive spatial
registration requirements at one time or another.*® In one more country,
Guatemala, there was a spatial registration requirement, but this was not
restrictive enough to prevent the Mayan population, which is well repre-
sented across the territory, from forming its own parties. Such provisions
in Latin America, which are different from spatial distribution require-
ments elsewhere, do not appear to be informed by a concern about eth-
nic conflict management or even a preoccupation with the politicization
of ethnicity.*® Another indication of this is the absence of a general ban
on ethnic parties. Rather, as in Thailand, spatial distribution require-
ments seem primarily intended as a means to limit fragmentation of the
party system. The effect may nonetheless be that segments of the popula-
tion are excluded from direct political representation, as Birnir notes.>°
In contrast, in Indonesia and Nigeria the distribution requirement for
party registration corresponded with distribution requirements in presi-
dential elections, a good example of what Reynolds calls “institutional
alignment” or institutions that work in concert.>*

Articulation

Articulation is the default option in plural societies. Without interven-
tion, the expectation is that communal parties will emerge. The advocates
of articulation as the main function of parties and the party system
are normally advocates of proportional representation. They may even
recommend non-proportional methods to secure the representation of
minority parties, such as communal rolls and reserved seats.>? Party re-
gulation can promote articulation by exempting minority parties from cer-
tain registration requirements or by providing them with more generous
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state subventions. In Slovenia and Romania, for example, minority par-
ties need fewer signatures to register.>?

Conclusion

Reilly has observed that, “despite the impressive body of scholarship
on constitutional engineering that has appeared over the past decade,
there has been surprisingly little attention given to the ways in which
multi-ethnic parties can be developed and sustained”.>* This chapter has
sought to provide a partial remedy by introducing a novel framework for
analysing electoral engineering and by extending this framework to the
classification and analysis of party regulations. This framework centres
on the three functions of parties in heterogeneous societies: blocking, ag-
gregation and articulation.

The first task of constitutional engineers in conflict-prone societies is
to determine the preferred function of parties and the party system as
an intermediary between society and politics. The choice is between — or
a combination of — articulation, aggregation and blocking. For each func-
tion, a range of electoral systems is available whose effectiveness depends
crucially on context.>®> However, more can be done than choosing an
electoral system. The direct regulation of political parties can reinforce
the working of the electoral system. The constitutionalization of political
parties and the introduction of laws on political parties around the world
indicate that policy makers are well aware of the importance of regulat-
ing political parties.>® Ideally, electoral system design and party regula-
tion reinforce each other but, as the empty cells in Table 3.1 indicate,
such combinations are rare.

The argument for blocking and non-ethnic parties is based on the idea
that particularistic parties threaten social peace, national integrity and
political stability. The prevalence of bans on particularistic parties in Af-
rica and their adoption in several new democracies in Eastern Europe
indicate that such fears are widespread and not limited to a particular re-
gion. However, even in a country with a history of conflictual ethnic party
politics, a ban on ethnic parties is not the only or even the best remedy.
First, many countries with such bans ultimately desist from enforcing
them. Secondly, party bans may be effective only in the short term. In
Turkey, the banning in the 1990s of the Islamist Refah party as a threat
to the secular character of the state could not prevent its successor party
from becoming the majority party and forming the government.’’
Thirdly, the choice of blocking as a party system function is a negative
one that will not by itself bring about the desired national integration.
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Fourthly, there is evidence that ethnic party bans have been used selec-
tively against national minorities and opposition forces. Finally, bans on
particularistic parties limit freedom of expression and deny ethnicity a le-
gitimate place in politics. In sum, ethnic party bans are of questionable
democratic legitimacy and of unproven empirical efficacy.

The argument for aggregation and multi-ethnic parties is at the heart
of what has been termed “centripetalism”.%® The idea is that moderation
is fostered by cross-cutting cleavages and, if these do not exist or are lim-
ited in society, then electoral institutions have to foster them deliberately
at the political level. Structural functionalism has already recognized that
the party system is the political subsystem most suited to perform the
aggregative function.>® If the structure of conflict-prone or post-conflict
societies privileges ethnicity as a cleavage for party formation, the chal-
lenge may be formulated as promoting multi-ethnic parties over parties
that represent a single ethnic group. Most effectively, this is done through
a combination of aggregative incentives in the electoral law and the reg-
ulation of political parties. This is especially clear in the case of spatial
distribution requirements that promote aggregation. The Nigerian con-
stitution of 1998, whatever its shortcomings, stands out as the most
comprehensive package to promote aggregative parties. It combined geo-
graphical distribution requirements for presidential and parliamentary
elections and for party registration. The electoral law and the regulation
of parties mutually reinforced the aggregative character of the measures
and the result was a three-party system in which the two main parties
were truly national in appeal and support.

The argument for articulation and mono-ethnic parties has tradition-
ally been made most forcefully by proponents of PR and consociational-
ism.®° In the twenty-first century, PR is the favourite electoral system
of scholars and policy makers. An expert survey of the preferences of
electoral system scholars found that the top three electoral systems were
varieties of proportionality.®! At the same time, ‘“party-list PR has
become the de facto norm of UN parliamentary elections”.®* Nonethe-
less, there are reasons to question the desirability of PR for conflict-
prone societies.

In Eastern Europe, a recent study found that “proportionality does not
necessarily lead to higher levels of representation of minority ethnic
parties. ... [and] higher levels of representation in parliament do not au-
tomatically lead to a moderation of ethnic conflict”.®®* Moreover, PR
facilitates the electoral success of mono-ethnic parties. This is, indeed, a
common complaint about the working of PR in Bosnia-Herzegovina,®*
hailed as an electoral law embodying “‘the most progressive international
thinking in electoral design™.®> Claims about the aggregative incentives
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of list PR find only very weak empirical support. In some countries, PR is
supplemented by reserved seats for designated minorities to strengthen
the articulation function of the electoral system. Reserved minority seats
seem to have a largely symbolic value. Sizeable minorities do not need
them and the tiny minorities that profit from them are often politically in-
significant anyway.

Most importantly, the experience in post-conflict societies seems to in-
dicate that, in line with consociational theory, an ethnically representa-
tive party system needs to be accompanied by extensive power-sharing
arrangements. Therefore, a choice of articulation often implies buying
into the whole consociational package of a grand coalition, mutual veto
and segmental autonomy.®®

If the scholarship on electoral system design has shown one thing, it is
that “plainly there is no ‘one-size-fits-all’ form of constitutional therapy.
Particular circumstances and sound case-by-case judgments will always
matter.”®” This lesson is well known to political leaders in new democ-
racies or even outgoing dictators who were faced with the challenge of
designing new political institutions.®® The most innovative electoral de-
signs have come from political practitioners, whereas political scientists
have usually promoted existing formulas, adapting them to local circum-
stances. Exceptions are proposals for cross-voting, whereby members of
one ethnic community vote for the representatives of the other, as in Cy-
prus,®® and constituency pooling for Nigeria.”® In the words of Dummett,
scholars for the most part have behaved like supermarket customers
rather than engineers.”! Characteristically, the recent discovery by aca-
demics of the potential of party regulation or ethnic conflict management
follows and documents rather than anticipates and guides the choices for
policy makers in new democracies. This chapter on electoral system de-
sign and party regulation in conflict-prone societies has provided a frame-
work that can aid in the analysis of comparative strategies of ethnic
conflict management and help to clarify the goals and means available to
political decision makers.
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4

Political engineering and party
regulation in Southeast Asia

Allen Hicken

Introduction

Southeast Asia has been home to several dramatic transitions to democ-
racy. In the Philippines, the EDSA (or “People Power”) revolution of
1986 brought down the government of Ferdinand Marcos and restored
democracy after 14 years of dictatorship. More than a decade before
EDSA, a similar show of mass discontent with authoritarian government
brought down Thailand’s military regime. Although this particular demo-
cratic experiment was short-lived — military forces seized power again in
1976 — the events of October 1973 signalled the end of long-lived military
governments in Thailand. Elections returned in 1979, beginning a more
gradual transition to democracy over the next two-and-a-half decades.!
In neighbouring Cambodia, that country’s warring factions finally agreed
to a UN-brokered cease-fire and peace plan in October 1991. Despite
threats from the still powerful Khmer Rouge, 90 per cent of eligible
voters turned out to cast their vote in UN-organized elections in 1993,
handing a surprise victory to the royalist FUNCINPEC party and an elec-
toral defeat to the Cambodian People’s Party, which had been in power
in Cambodia since the fall of the Khmer Rouge. Finally, after decades in
power, Suharto was forced to step down as the President of Indonesia
in 1998 in the wake of massive protests on the streets of Jakarta and de-
mands from protestors, politicians and parties that he step aside and
allow a democratic political framework to be put in place.

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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These dramatic events demonstrated a domestic demand for demo-
cratic institutions and procedures that surprised some long-time ob-
servers of Thailand, Indonesia, Cambodia and the Philippines. And yet,
although opinion polls consistently show that most citizens of these coun-
tries support the ideal of democracy, there is also a sense that democratic
government has often fallen short of hopes and expectations. One consis-
tent theme in criticisms of the way democracy operates in these countries
is the perceived shortcomings of political parties and the party system.
Ironically, in the eyes of many people, political parties — the hallmark of
modern democratic government — have become the biggest obstacles to
democratic consolidation and effective governance.?

My purpose in this chapter is to survey the party systems in Southeast
Asia, focusing on the ways in which various engineering and regulation
strategies have shaped (or failed to shape) the development and evolu-
tion of the party system in each country. If we were searching for a labora-
tory in which to study party regulation and party development we would
be hard pressed to find a region as suitable as Southeast Asia. First, all of
the states in Southeast Asia could comfortably be classified as divided so-
cieties with a history of conflict. In the Philippines and Thailand, conflict
has taken the form of unrest and insurgency in these countries’ southern
regions, where ethnic, religious and language differences are a source of
tension with the centre. Cambodia is still recovering from three decades
of civil war. Indonesia and Malaysia are societies divided by ethnic, reli-
gious, language and regional cleavages that at times have given rise to vi-
olence. Even comparatively stable Singapore was home to ethnic riots
and civil unrest in the not too distant past. Table 4.1 displays information
on the ethnic and religious diversity for each of the seven Southeast
Asian states discussed in this chapter.

The region also provides interesting variation in terms of its political
institutions, party systems and the nature of regulation and reform ef-
forts. At the macro level, we see presidential democracies (Indonesia
and the Philippines), parliamentary systems (Thailand, Cambodia, Ma-
laysia, Singapore) and hybrid regimes (East Timor). In terms of party
systems, the region contains dominant-party semi-democracies (Singa-
pore, Malaysia and Cambodia), multi-party democracies (the Philippines,
Indonesia and, until recently, Thailand) and single-party states (Viet-
nam). We can also observe variation in the degree to which ethnic clea-
vages have given rise to ethnically based political parties. Such parties
are uncommon in most of the region, but Malaysia has had ethnically
based parties since before its independence. Finally, countries in the re-
gion have adopted a variety of reforms aimed at engineering certain out-
comes in the party system, which have met with varying degrees of
success.
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Table 4.1 Ethnic and religious diversity

Ethnic diversity

Second-largest Ethnic
Largest minority minority Other groups fractionalization®

Cambodia Khmer 90.0% Vietnamese 5.0%  Chinese 1.0% .186
East Timor n.a. n.a. n.a. n.a.
Indonesia Javanese 40.6%  Sundanese 15.0%  Madurese 3.3% Chinese 3.0-4.0% 766
Malaysia Malay 50.4% Chinese 23.7% Indigenous 11.0%  Indian 7.1% .596
Philippines Tagalog 28.1% Cebuano 13.1% Bisaya 7.6% Hiligaynon Ilonggo 7.5% 161

Bikol 6.0%

Waray 3.4%
Singapore Chinese 76.8% Malay 13.9% Indian 7.9% .388
Thailand Chinese 14.0% Malay 2.0% Khmer 2.0% 431

Religious diversity

Largest minority

Second-largest minority

Other groups

Cambodia
East Timor
Indonesia
Malaysia
Philippines
Singapore
Thailand

Buddhist 95.0%
Roman Catholic 98.0%
Muslim 86.1%

Muslim 60.4 %
Christian 92.6%
Buddhist 42.5%
Buddhist 94.6%

Muslim 4.0%
Muslim 1.0%
Christian 8.7%
Buddhist 19.2%
Muslim 5.1%
Muslim 14.9%
Muslim 4.6%

Protestant 1.0%
Hindu 18.0%
Christian 9.1%

Christian 14.6%
Christian 0.7%

Buddhist 1.0%
Hindu 6.3%
Taoist 8.5%
Hindu 4.0%

Sources: CIA World Factbook at <https://www.cia.gov/library/publications/the-world-factbook/) (accessed 31 March 2008); Joel
Selway, “Turning Malays into Thai-Men: Nationalism, Ethnicity and Economic Inequality in Thailand”, Southeast Research,

forthcoming.
Note:

“Ethnic fractionalization, as the name suggests, measures the degree of ethnic fractionalization in a given country on a scale of
0-1, with higher numbers representing greater fractionalization. The data come from J. D. Fearon, “Ethnic and Cultural Diver-
sity by Country”’, Journal of Economic Growth, 8, 2003: 195-222.
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Table 4.2 Democracy in Southeast Asia

Polity II score 2003 Freedom House 2005

(Scale: —10 to 10) (Scale: 7to 1)
Thailand 9 2 Free
Philippines 8 2 Free
Indonesia 6 3 Partly free
East Timor 6 3 Partly free
Malaysia 3 4 Partly free
Cambodia 2 6 Not free
Singapore =2 5 Partly free
Brunei n.a. 6 Not free
Laos -7 7 Not free
Vietnam —7 7 Not free
Burma —7 7 Not free

Sources: Freedom House, Freedom in the World, 2005, <{http://www.
freedomhouse.org/template.cfm?page=363&year=2006) (accessed 31 March
2008); Keith Jaggers and Ted Robert Gurr, POLITY IV: Regime Change and Po-
litical Authority, 1800-2003, 2006, available at <http://www.cidcm.umd.edu/inscr/

polity/>.

Note: The Polity scale runs from —10 to 10, with higher scores representing
higher levels of democracy. The Freedom House score runs from 1 to 7, with
lower scores representing a higher degree of political rights.

I focus on political parties and the party system in 7 of Southeast Asia’s
11 states. These include countries that have experienced relatively free
and fair elections (the Philippines, East Timor, Indonesia since Suharto,
and Thailand) as well as those countries where opposition parties are al-
lowed to compete and win seats in regular elections but the electoral
playing field is tilted heavily against the opposition (Singapore, Malaysia
and Cambodia).? I do not include those polities where elections are not
regularly held, or where autonomous opposition parties are banned out-
right (Vietnam, Burma, Brunei, Laos). Table 4.2 lists recent Polity and
Freedom House scores for all 11 Southeast Asian states for comparative
purposes.

The rest of the chapter proceeds as follows. I first review the role that
parties and party systems play in modern democracies, highlighting the
crucial part political parties play in conflict-prone developing democra-
cies. I briefly discuss the two major institutional design approaches rela-
tive to managing conflict in divided societies — the articulation approach
(which underlies the consociational model) and the aggregation approach
(which is the foundation of the centripetal model). I argue that for the
most part Southeast Asian states have favoured aggregative/centripetal
institutions and political parties — with a few notable exceptions. In the
third section, I discuss other dimensions of the party system that are ger-
mane to democratic stability in divided democracies but have been ne-
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glected in the debate between articulation and aggregation. Specifically, I
focus on the degree to which the party system is “‘institutionalized”. I de-
fine party system institutionalization, discuss the degree to which South-
east Asia’s party systems are institutionalized and analyse the extent to
which the goal of party system institutionalization is in harmony (or con-
flict) with the goals of the articulation and aggregation models. The
fourth section of the chapter asks whether we can realistically expect par-
ties in new democracies to develop gradually and organically from the
ground up. Arguing that we cannot, I discuss ways in which institutional
designers in Southeast Asia have attempted to “‘engineer’ certain types
of parties and party systems through manipulation of constitutions, elec-
toral rules and party regulation. In the final section I briefly discuss ex-
amples of the unintended consequences of such engineering efforts.

Parties and party systems

Political parties play vital roles in modern democracies as aggregators,
mediators and solutions to collective action problems. During elections,
political parties provide a means of aggregating, organizing and coordi-
nating voters, candidates and donors. Within the legislature, parties are
vehicles for solving collective action problems and coordinating the be-
haviour of legislative and executive actors. Political parties also provide
a means for balancing local concerns with national interests and long-
term priorities with short-term political demands.

Political parties play an especially important role in the new and devel-
oping democracies. Indeed, the durability and success of democratic ex-
periments often hinge on the health and strength of the democratic
party system.* Within developing democracies, parties are often the
most proximate and potent symbols of democracy to citizens and can ei-
ther help build support for democratic norms and institutions or poison
public attitudes towards the effectiveness and legitimacy of elected gov-
ernments. Ultimately the distrust of political parties can undermine sup-
port for democracy. In addition, in the absence of strong parties and an
effective party system there may be greater opportunities for intervention
by military cliques or charismatic figures. Finally, political parties are cru-
cial tools for managing the conflict and upheaval that are an unavoidable
part of democratic transition and economic development. The need for
an effective party system is especially acute in divided societies with a his-
tory of conflict.

What kinds of party and what kinds of party system produce the best
chance of political stability, democratic consolidation and good gover-
nance, particularly in conflict-prone societies? Briefly, there are two
contending schools of thought that resonate with the broader debate
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between advocates of proportional institutions and advocates of majori-
tarian institutions (see also Chapter 3 by Bogaards in this volume).> The
first, which I call the articulation approach, argues that democracy works
best when societal cleavages are acknowledged as fundamental to politi-
cal life in a given polity. Institutions should be created that allow for the
representation or articulation of all major interests in society. (This lies at
the core of the model championed by Lijphart, dubbed the consociational
or power-sharing approach.®) To maximize articulation, states should
adopt a proportional representation electoral system and allow for (or
encourage) the creation of ethnically based political parties. Cooperation
and accommodation then take place between party elites within the
government.’

A second approach contends that constructing a political system on a
foundation of contentious societal cleavages is inherently unstable. In-
stead, the aggregative approach advocates moving the focus of politics
away from societal cleavages by creating institutions that encourage mod-
eration, cross-cleavage accommodation and cooperation. This is the
foundation of the centripetal model.® Two pillars of this approach are an
electoral system that gives candidates and voters incentives to look be-
yond the confines of their particular groups,’ and a party system with
broad-based parties or party coalitions that transcend cleavage bounda-
ries.

The vast majority of Southeast Asian states have opted for institutions
and regulations consistent with aggregative goals. The major exception is
Malaysia between independence and 1969, which is cited by Lijphart as a
model of consociational democracy.'® Although the country’s majoritar-
ian electoral system regularly produced a legislative majority for the eth-
nically based United Malays National Organization (UMNO), UMNO
did not govern alone. Instead, it entered into a tri-party alliance with par-
ties representing Malaysia’s two other largest ethnic groups, the Malayan
Chinese Association (MCA) and the Malayan Indian Congress (MIC).
The three members of the ““Alliance” ran coordinated campaigns during
elections and each took a share of cabinet seats in-between elections. At
the same time, UMNO was clearly the first among equals in the Alliance.
The consociational elements of Malaysia’s political system were dealt a
major blow when a sharp dip in the Alliance’s vote share in the 1969
elections triggered clashes between Malays and Chinese throughout Ma-
laysia. In the wake of the violence, a state of emergency was declared and
parliamentary government was suspended. When elected government
was finally restored in 1971, Barisan Nasional (BN) had replaced the
Alliance. Although BN contained the same three core ethnic parties
(UMNO, MCA, MIC) along with a number of smaller partiers, the ven-
eer of power-sharing was largely gone. In this new alliance, UMNO was
clearly dominant and has remained so ever since.
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The pre-1969 Malaysia case is the closest we get to consociationalism
in the region, though even this case is not without controversy.!!
However, other states in the region have used articulating institutions —
namely, proportional representation (see Table 4.3). Cambodia, Indo-
nesia and the new East Timor system each rely on pure proportional
representation (PR) to elect their legislatures. A handful of other states
combine proportional and majoritarian rules in so-called mixed-member
systems (Thailand, the Philippines and the first East Timorese elec-
tion).!?

Yet, even in the states that use proportional electoral rules, there have
been concerted efforts to limit the number of parties and reduce the par-
tisan salience of social cleavages — consistent with an aggregative strat-
egy. For example, Indonesia in effect bans regional or local parties not
just from national elections but from regional and local elections as well
(more about this below). Other recent changes to Indonesian electoral
rules have made it more difficult for smaller parties to compete.'* Simi-
larly, the move from a ‘‘largest remainder’ nationwide system to a ‘‘high-
est average’ provincially based system in Cambodia harms the electoral
chances of Cambodia’s smaller parties.'* The new East Timorese system
also uses the “‘highest average” formula and includes an electoral thresh-
old of 3 per cent specifically designed to “prevent an excessive party
pulverization™.?

The desire to reduce political fragmentation, promote government
stability and reduce the salience of ethnic ties is also evident in the type
of mixed-member systems Southeast Asian reformers have adopted.'®
Mixed-member systems consist of two tiers. The nominal tier is typically
elected from single-member districts using the plurality rule, while the list
tier is elected from national (or regional) party lists using proportional
representation. The higher the percentage of seats devoted to the PR
list tier, the more proportional the outcome — e.g. the better the corre-
spondence between votes casts and seats won. At the same time, large
list tiers will also tend to inflate the number of parties and increase the
chances that no single party will capture a majority. By contrast, a
smaller list tier will tend to reduce the number of parties winning seats
but at the cost of greater disproportionality — i.e. larger parties will bene-
fit at the expense of smaller parties.

Another thing to consider is whether the two tiers are linked. In
mixed-member majoritarian systems, the distribution of seats in each
tier occurs independently. In other words, the number of seats a party
gets in each tier is not dependent on what happens in the other tier.
Mixed-member majoritarian systems favour larger parties. Those parties
that can mount an effective national campaign receive an electoral bonus,
but this comes at the cost of greater disproportionality and fewer seats
for smaller parties. In mixed-member proportional systems, a party’s
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share of list tier votes is used to determine its total number of seats in the
legislature. In effect, the list tier seats are used to correct for any dispro-
portionality produced in the nominal tier elections. This has beneficial ef-
fects for representation but at the cost of greater political fragmentation.
Faced with these trade-offs, Thailand and the Philippines opted for re-
ducing political fragmentation by keeping the list tier relatively small
and keeping the allocation of seats in each tier separate.!” (East Timor
also used a mixed-member majoritarian system for its first election, but
reserved a large number of seats for the list tier.)

Table 4.3 displays summary information about the electoral and party
systems for seven democracies and semi-democracies in Southeast Asia.
As discussed above, most states in Southeast Asia have leaned toward
aggregative principles of electoral design and party regulation. Looking
first at electoral systems, only Cambodia, Indonesia and now East Timor
use pure PR; the rest of the region employs either majoritarian systems
or mixed-member majoritarian systems. This is reflected in a modest ef-
fective number of parties (ENP) in most countries, with most having two
to three parties, and governments in which the largest party controls
close to a majority of the seats.'® The exceptions are 2007 East Timor,
Indonesia (which combines multiple cleavages with a very permissive
electoral system), and pre-2001 Thailand, where the incentives for na-
tional party formation were very weak.'® In these three countries the
ENP is quite high and the largest parties fail to secure even one-third of
the legislative seats. On the other hand, disproportionality in Indonesia,
2007 East Timor and pre-reform Thailand is the lowest in the region.?°
The most disproportional system is Singapore’s, which regularly turns
electoral majorities into legislative supermajorities for the People’s
Action Party (PAP). Finally, note the sharp reduction in the number of
parties and the increase in disproportionality and the number of seats
for the largest party in the wake of the Thai reforms. This is consistent
with Reilly’s argument that, when states in Asia have attempted to engi-
neer their party system, it has almost without exception been in the direc-
tion of less partisan fragmentation and larger parties.?!

Party system institutionalization

While the debate about articulative versus aggregative institutions con-
tinues in one part of the literature, another set of scholars has focused
on another issue germane to new democracies: the degree of party insti-
tutionalization. The recent focus on institutionalization by certain schol-
ars comes out of observations about the differences between the party
systems that characterized first- and second-wave democracies and those
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Table 4.3 Aggregative tendencies in Southeast Asia

% of Effective % of seats for
No. of PR number largest party
elections Electoral system” seats of parties Dispropor- (last election)
tionality
Cambodia 1993 1 Closed-list PR (LR) 100 2.8 5.4 48.3
Cambodia 1998— 2 Closed-list PR (HA) 100 32 7.3 59.3
East Timor (2001) 1 MMM ~85 2.8 8.3 73.3
East Timor (2007) 1 Closed-list PR (HA) 100 5.4 3.4 323
Indonesia 1999 1 Closed-list PR (LR) 100 5.1 1.9 329
Indonesia 2004 1 Open-list PR (LR) 100 8.3 1.5 233
Malaysia 1959-2004° 11 Plurality with SMD 0 2.6 15.8 90.4
Philippines 1946-1969 7 Plurality with SMD 0 23 9.0 80.0
Philippines 1992-1998 3 MMM ~20 3.6 10.4 50.5
Singapore 1976-2006 9 Party block vote/SMD*® 0 1.2 20.8 97.6
Thailand 1986-1996 5 Block vote 0 7.2 2.7 31.8
Thailand 2001-2005 2 MMM 20 3.1 11.1 754

Sources: Author’s calculations.

Notes:

“LR = largest remainder method; HA = highest average method; MMM = mixed-member majoritarian system; SMD = single-

member districts.

»BN is counted as a single party.

¢Until 1988 Singapore used only SMDs.
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that have emerged during the third wave of democratization. Sartori was
one of the first to draw this distinction, categorizing countries as having
either “‘consolidated” party systems or no party “system” whatsoever.??
Other authors have built on this work and proposed various definitions
of party system institutionalization. I focus here on two key compon-
ents of party system institutionalization, as formulated by Mainwaring
and Scully.?® These two components are common to many other authors’
definition of institutionalization.**

1. The pattern of party competition: more institutionalized party systems
exhibit stability in the patterns of party competition.

2. Party—society links: more institutionalized party systems have parties
with strong roots in society and voters with strong attachments to parties.
“Most voters identify with a party and vote for it most of the time, and
some interest associations are closely linked to parties.””?>

Taken together, these two dimensions help us to assess where along the
continuum of institutionalization a particular party system may fall. More
specifically, fluid party systems exhibit instability in patterns of party
competition. New political parties regularly enter the system, and existing
parties exit. There is also a high degree of electoral volatility — the for-
tunes of individual parties will vary greatly from election to election.
Fluid systems also contain political parties with weak roots in society.
Voters have few lasting attachments to particular parties and there are
no enduring links between parties and interest groups.

Before discussing the degree of institutionalization in Southeast Asia’s
party systems, it is useful to consider how institutionalization might affect
democratic efficiency and effectiveness. The predominant view in the lit-
erature is that under-institutionalized party systems are a hindrance to
democratic consolidation and good governance. To begin with, a lack of
party system institutionalization can undermine the ability of the elector-
ate to hold politicians individually and collectively accountable.?® Weak
institutionalization undermines accountability in two ways.

First, in order to hold politicians accountable, voters have to be able to
identify who deserves blame (or credit) for particular outcomes.?” It is
not enough that parties be identified with distinct ideological or policy
positions. Instead, the real question is whether political parties have dis-
tinct collective identities. When parties are short-lived electoral alliances,
when “personalism” trumps party label, when party switching is rampant,
it is difficult for voters to identify who to blame or credit for particular
outcomes.

Weak institutionalization also undermines accountability by making it
difficult to inflict electoral punishment in situations where blame can be
assigned. The collective actor (the party) in weakly institutionalized party
systems is ephemeral. If its electoral fortunes look bleak, it is likely to
disappear and its constituent parts reconstituted in new or existing par-
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ties. Politicians and factions that are part of governments accused of
corruption or incompetence are still able to return under a new party
banner. Where incumbents develop local support networks tied to them
as individuals rather than to the party, they may be shielded from collec-
tive punishment.

Another reason a lack of party system institutionalization may be a
concern is that, where party institutionalization is low, the combination
of disillusionment with the extant system and weak party loyalties may
provide opportunities for anti-system/anti-party politicians to rise to
power.?® Specifically, a high degree of party turnover, low barriers to
entry, weak links between voters and political parties, and high levels of
voter dissatisfaction in weakly institutionalized systems open the door for
maverick politicians and/or radical parties. The rise of such political mav-
ericks is certainly a familiar phenomenon in Southeast Asia, whether it is
Thaksin in Thailand, Susilo Bambang Yudhoyono in Indonesia, or Mar-
cos in the Philippines. In some cases, these politicians have been reformers
with agendas in harmony (or at least not in direct conflict) with democratic
norms and institutions. This seems to be the case with Yudhoyono in Indo-
nesia, for example. In other cases, however, charismatic anti-party/anti-es-
tablishment individuals have undermined democratic norms and
institutions. Marcos and Thaksin in Southeast Asia along with Alberto Fu-
jimori in Peru and Vladimir Putin in Russia are examples.

In short, where the party system is weakly institutionalized, the fluidity
of the party system offers opportunities for individuals from outside the
existing party system to win office and subsequently to centralize power.
What is more, the underperformance of democratic government in weakly
institutionalized party systems can generate a demand for ‘‘stronger”
leadership.

Where do the party systems of Southeast Asian states fall in terms of
institutionalization? I will focus here on the two criteria discussed above
— the stability of inter-party competition and the extent to which parties
are rooted in society. Stability and rootedness vary quite substantially
across the region. I argue that Singapore and Malaysia appear to have
the most institutionalized party systems, but both are at best semi-
democracies, complicating the picture. The party systems of the “pure”
democracies (the Philippines, Indonesia and Thailand, pre-2006 coup),
all appear under-institutionalized, though there is some evidence that In-
donesia is slightly more institutionalized than its two neighbours.

Stability of inter-party competition
The most commonly used indicator of the stability of the party system

from election to election is the measure of electoral volatility. Electoral
volatility refers to the degree to which there is variation in aggregate
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party vote shares from one election to another. Where there is a stable
pattern of inter-party competition, we expect to see the same sets of
parties receiving consistent levels of support from election to election,
reflected in a low volatility score (e.g. the Democratic and Republican
parties in the United States). High levels of electoral volatility, on the
other hand, reflect both instability in voters’ party preferences from elec-
tion to election and elite-driven changes to the party system, such as the
creation of new parties, the death of existing parties, party switching,
party mergers and party splits.?®

Electoral volatility is based on the net change in the vote shares of all
parties from election to election. It is calculated by taking the sum of the
net change in the percentage of votes gained or lost by each party from
one election to the next, divided by two.?>° A score of 100 signifies that
the set of parties winning votes is completely different from one election
to the next. A score of 0 means the same parties receive exactly the same
percentage of votes across two different elections. The higher the volatil-
ity score, the less stable the party system is.

The electoral volatility scores for Southeast Asian countries are listed
alongside the volatility scores of several other democracies for compara-
tive purposes in Table 4.4. Three things are particularly noteworthy.
First, Malaysia and Singapore stand out as the two countries in the region
with the most stable party systems — no surprise given that they are both
dominated by one party. The vote shares of the PAP and BN change very
little from election to election, reflecting both a high degree of stable sup-
port among voters for these parties and also the less-than-level electoral
playing field that exists in both countries. Second, compared with much
of the rest of democratizing Latin America and Asia, the party systems
of Cambodia, Thailand, Indonesia, East Timor and the Philippines are
just as fluid, if not more so.

A third noteworthy fact evident in Table 4.4 is Indonesia’s volatility
score relative to that of the Philippines and Thailand. It is interesting
and somewhat ironic that Indonesia, one of the youngest democracies in
the region and a country with very little experience with democratic elec-
tions, thus far has a less fluid party system than Thailand and the Philip-
pines, each of which has a substantial history of relatively free and fair
elections. Indonesia’s electoral volatility score of 25.2 is 30 per cent lower
than the volatility score in Thailand and 32 per cent lower than the Phil-
ippines’ score.

Some scholars argue that the development of regular patterns of party
competition is mainly a function of time. Voters’ attachment to parties,
information about the relative strength and position of various political
parties, and knowledge about institutional incentives take time to de-
velop.?! Tavits, as well as Lupu and Stokes, finds that volatility declines
and party identities strengthen the more time is spent under democ-
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Table 4.4 Lower chamber electoral volatility

Country Time span Average volatility
United States 1944-2002 33
United Kingdom 1945-2001 6.8
Greece 1974-2000 10.4
Malaysia 1974-2004 10.7
Colombia 1958-2002 12.5
Singapore 1968-2006 14.9
Italy 1946-2001 15.1
France 1951-2002 15.3
Chile 1989-2001 16.7
Brazil 1986-2002 21.8
Mexico 1988-2000 22.7
South Korea 1988-2000 24.6
Cambodia 1993-2003 25.1
Indonesia 1999-2004 25.2
Argentina 1983-2001 25.1
India 1951-1999 25.5
Venezuela 1958-2001 31.4
Thailand 1979-2005 36.1
Philippines 1992-1998 37.3
Poland 1991-2001 46.6
East Timor 2001-2007 49.0

Sources: Author’s calculations; Scott Mainwaring and Edurne Zoco, ‘‘Historical
Sequences and the Stabilization of Interparty Competition: Electoral Volatility
in Old and New Democracies”, Party Politics, 13(2), 2007: 4.

Note: Southeast Asian countries are in bold.

racy.>? Likewise, Roussias, Tavits and Annus find evidence for better
strategic coordination by voters and candidates over time in new democ-
racies.>® By contrast, Mainwaring and Torcal, and Reich, find no evi-
dence for a decline in volatility and the number of parties over time.3*

Figure 4.1 compares changes in electoral volatility over time in six of
the Southeast Asian cases. For countries that experienced a clear author-
itarian interlude (the Philippines 1972-1986, Malaysia in 1969-1970 and
Thailand in 1991-1992), I have broken the series into pre- and post-
authoritarian elections. Southeast Asia offers only mixed support for the
argument that party system stability increases with a country’s demo-
cratic experience. In nearly every case there is a sharp drop in electoral
volatility between the second and third elections — suggesting greater in-
stitutionalization of the party system. However, beyond the third election
the story is more complex. In some cases volatility continues to fall (pre-
martial law Philippines), in some it rises (early Malaysia), in some it
seems to stabilize at a low level (Singapore and later Malaysia), and in
others there is no discernible pattern (Thailand post-1991).
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Figure 4.1 Change in volatility over time.
Source: Author’s calculations.

Note too that longer authoritarian interludes, particularly those where
the authoritarian regime tries to create a new party, seem more disrup-
tive to the party system than shorter interventions. This is consistent
with findings elsewhere in the party and transitions literature.*> Under
Marcos’ 14-year rule, existing political parties were repressed and a new
state-backed party created — the KBL. Since democratic elections re-
turned to the Philippines in 1986, we have seen a much higher rate of
electoral volatility than prior to martial law. By contrast, the shorter au-
thoritarian interludes in Thailand and Malaysia caused less disruption to
the existing party system. Thailand’s volatility rises modestly in the wake
of the military’s year-long intervention, in part reflecting the rise and
quick demise of the military-backed party — Samakkhi Tham. Malaysia’s
party system exhibits more stability after the two-year Emergency
period. This reflects the fact that the core partners in Barisan Nasional
were the same parties that came together to form the Alliance. It is also
indicative of a political and electoral environment more heavily biased
towards BN after the crisis.

Party—society links

The electoral volatility figures also communicate something about the de-
gree to which political parties in these countries are “‘rooted” in society.
Where parties have strong roots in society, there tends to be a degree of
stability in electoral competition. As Mainwaring and Torcal state:
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If most citizens support the same party from one election to the next, there are
fewer floating voters, hence less likelihood of massive electoral shifts that are
reflected in high volatility. Conversely, where parties have weak roots in soci-
ety, more voters are likely to shift electoral allegiances from one election to
the next, thus bringing about greater potential for high electoral volatility.*®

On this basis, the Singapore and Malaysia party systems would seem to
have the strongest roots in society — although once again the lack of a
level playing field complicates the picture. On the other hand, the rela-
tively high volatility scores for Thailand and the Philippines reflect the
weak links between political parties and societal actors in both countries.
Indonesia and Cambodia fall somewhere in between these two extremes.

Another way to assess the strength of voter—party links is to look at
voter attitudes and behaviour toward parties. In Thailand, the Philip-
pines and Indonesia, voters continue to exhibit weak ties to existing po-
litical parties. There are several indicators of this. In Indonesia, a poll
prior to the 2004 House of Representatives election revealed that 58 per
cent of respondents were unable or unwilling to commit to a particular
party in the upcoming election.®” Even worse, in the Philippines less
than one-third of respondents reported being close to any political party,
and in Thailand less than one-quarter of those polled felt close to a par-
ticular party.*® In addition, many voters in all three countries support a
different party each election, and, when given the opportunity, split their
votes between different parties in the same election.*®

Another indicator of party ‘“‘rootedness’ is the extent to which political
parties are clearly associated with particular societal interests. Two ques-
tions are especially germane. To what extent do parties rely on different/
distinct constituencies? Can we differentiate one party from another on the
basis of its policy platform? By this score, Malaysia has the most rooted
party system, with ethnically-based parties and a pan-ethnic ruling coali-
tion that differs in important ways from opposition parties. Thailand and
the Philippines lie at the other end of the spectrum (Singapore and Cam-
bodia are somewhere in between). In both Thailand and the Philippines,
the ties between parties and identifiable societal interests have tradition-
ally been very weak. Parties tend to be shallow alliances of locally-based
and locally-focused politicians, rather than cohesive national political
parties with distinct policy visions. In fact, what distinguishes these party
systems is the enduring lack of national policy or ideological orienta-
tion.*® Party platforms are notable for their absence of distinctive ideo-
logical or national policy content. An extreme example occurred in the
run-up to a recent election in the Philippines. Several different parties,
including parties in both the government and the opposition, ended up
hiring the same group of consultants to write their party platforms.



84 ALLEN HICKEN

Because of the strong similarities across all of the platforms, the consul-
tants adopted a simple rule to keep each distinct — use a different font for
each.*! As this anecdote illustrates, the major differences among parties
are not differences in whom they represent or over the direction of na-
tional policy. Consequently, elections are not battles among different
ideologies or party programmes but rather struggles among personalities
for the control of government resources.

An interesting question is how to view the strength of party—society
ties in Indonesia. There is some evidence that some Indonesian parties
have stronger associations with particular regions and societal/religious
interests than the typical Thai or Filipino party.** For other parties, how-
ever, the pattern of support is less obvious or the parties are still too
young to enable us to make confident inferences. Dwight King has ar-
gued that the 1999 elections largely reproduced the religious, class and
regional voting patterns that were observed in Indonesia’s 1955 elec-
tion.** However, Liddle and Mujani find voters’ attachment to local and
national party leaders plays a much bigger part in shaping their decision
than sociological variables.** To the extent King is correct, Indonesia
looks as though it may be further down the road of party ‘‘rootedness”
than either Thailand or the Philippines (though perhaps not much fur-
ther). If, on the other hand, Liddle and Mujani are correct, Indonesia
does not look much different from Thailand and the Philippines on this
dimension. In all three cases, loyalty is primarily to an individual candi-
date rather than to a particular party, region or social group.

Engineering party systems

Thus far I have discussed two dimensions along which to place parties
and party systems in developing democracies: first, the way in which the
system addresses social and ethnic divisions (articulation vs. aggrega-
tion), and, second, the degree of party system institutionalization. When
we talk about the relative virtues of articulation or aggregation institu-
tions, we are necessarily in the realm of institutional engineering. Can
institutions play a similar role in facilitating, or hindering, party system
institutionalization? Party systems in new democracies clearly vary in
terms of the level and pace of institutionalization. But how do we explain
this variation? How do strong parties and institutionalized party systems
develop (or not) in new democracies?

These questions are behind an impressive amount of research about
party formation, the development of party identity and party institution-
alization in new democracies across the globe.*> Among the reasons cited
in the literature for why strong parties might develop more or less
quickly in new democracies are the behaviour of the ancien régime,*®
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the number of democratic (or partially democratic) elections a country
has experienced,*” the presence of ethnic divides*® and the timing of
elections vis-a-vis the expansion of suffrage and citizenship.*® The bulk
of these studies confirm that the development of strong political parties
and stable, effective party systems is often a long, slow process, if it oc-
curs at all. But what of political institutions and party regulation? Can
they affect the speed or degree of institutionalization? Even if they play
only a marginal role relative to other factors, the effects of institutional
design on party system development are worth considering — especially
given the fact that, as hard as institutional reform may be, it is inordin-
ately easier than undoing history, changing social structures or speeding
up the passage of time.

Institutional design necessarily involves trade-offs between competing
goals. Proportional institutions will tend to advantage articulation and
stronger ties between political parties and voters.’® At the same time,
there is a danger that articulation and rootedness might give way to recal-
citrance and reification and that proportional institutions might produce
hyperinflated party systems, higher volatility and government ineffective-
ness. Aggregative or majoritarian institutions, on the other hand, may
improve the chances for a small number of large, moderate and tran-
scendent political parties, and by reducing fragmentation improve the
chances for majority governments, but at the potential cost of poorer ar-
ticulation and weaker links between parties and their constituents.

The countries in Southeast Asia have each dealt with these trade-offs
in different ways, although most have attempted to engineer and regulate
the development of certain types of parties and party systems. In this sec-
tion I draw on the previous discussion of articulation, aggregation and
institutionalization by breaking these engineering attempts into two cate-
gories: rootedness/articulation and accommodation/aggregation.

Rootedness and articulation

We see a variety of reforms across Southeast Asia aimed at increasing
representation for marginalized groups, strengthening the link between
parties and the society/citizens they are supposed to represent and in-
creasing the value of party labels to voters and politicians. These include
the adoption of mixed-member systems, restrictions on party-switching
and the elimination of intra-party competition.

In 1997, Thai reformers adopted a two-tier electoral system to replace
the block vote system Thailand had used for several decades. Reformers
hoped that the addition of a 100-seat national party list tier, elected using
proportional representation, would encourage parties to develop distinct
policy platforms and invest in the creation and maintenance of a party la-
bel, and encourage voters to place party before person — all rarities in the



86 ALLEN HICKEN

pre-reform era. At the same time, Thailand’s multi-member districts were
replaced by 400 single-member districts, which eliminated the intra-party
competition that had in the past undermined party cohesion and the
value of party labels. The 1997 constitution also placed new restrictions
on party-switching; specifically, it banned the candidates from switching
parties in the few months prior to an election, a common practice in
pre-reform Thailand. Again, the goal of these reforms was to encour-
age the creation of more cohesive parties and the development of party
loyalty by voters and candidates, and to some extent they were success-
ful at doing this.>!

The first Asian democracy to adopt a mixed-member system was the
Philippines, which added a party list tier to its plurality electoral system
after the fall of Marcos. As in Thailand, 80 per cent of the seats are
elected using single-member districts on a plurality basis, while the re-
maining 20 per cent are chosen from national lists. Among the motiva-
tions for including a party list tier in the Philippines was a desire to give
marginalized interests/groups such as women, youth, labour, farmers and
the poor a greater voice and a seat at the policy-making table.’? How-
ever, the peculiarities associated with the Philippine mixed-member sys-
tem (discussed in more detail below) have ultimately undermined its
potential to facilitate greater representation and foster stronger links be-
tween political parties and marginalized citizens.

Indonesia, Cambodia and East Timor, the only Southeast Asian states
that use pure proportional representation for their national legislative
elections, have also attempted various reforms designed in part to better
root political parties in the polity. In 2004, Indonesia reduced the geo-
graphical size of each district along with the number of seats elected
from each district. This was part of an effort to bring parties closer to
the masses.’®> The adoption of more single-seat districts in Cambodia
prior to the 1998 elections was also in part a response to demands for
stronger links between political parties and local electorates.’* East Ti-
mor’s new party law attempts to reduce party-switching between elections
by requiring switchers to forfeit their seat in parliament (see Chapter 9
by Kadima in this volume for a discussion of party-switching regulations
in Africa).

Accommodation and aggregation

The attempts to engineer better articulation and more rooted parties
have not occurred in isolation. Instead, they have often been packaged
with other reforms specifically designed to promote cross-group accom-
modation and coordination and to reduce the number of political parties
in the political system. One popular regulatory tool is the requirement
that political parties meet certain organizational hurdles to be eligible
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for elections. In Thailand, parties were required to have at least 5,000
members, distributed across all of the country’s regions. The Philippines
similarly requires new parties to establish regional offices in a majority of
the country’s regions and to gain support in more than half of the cities
and provinces where their candidates run.>>

Party list tiers in mixed-member systems have also been designed to
encourage the formation of large national parties and discourage small
parties. In Thailand, parties were required to submit a single national
list, and the list tier seats were elected using a single nationwide district.
The list tier seats were then awarded without reference to the number of
seats already captured by the party in the district election. This arrange-
ment significantly favoured large parties that are able to organize and
compete nationwide. Both Thailand and the Philippines also bar parties
that fall below a predetermined threshold (5 per cent in Thailand, 2 per
cent in the Philippines) from winning seats in the list tier. (East Timor
also employs a 3 per cent threshold for its parliamentary elections.)

The country making the most concerted effort at party system engi-
neering is Indonesia. The diversity of Indonesia’s population, the nature
of Indonesia’s geography and Indonesia’s failed experiment with democ-
racy in the 1950s all combined to instil in Indonesia’s post-Suharto politi-
cal reformers a keen desire to promote national parties over local,
regional or separatist parties. Reformers tackled the challenge using a
multi-faceted strategy. First, they established strict rules on party forma-
tion, requiring that parties set up branches in one-third of Indonesia’s
provinces and in more than half of the districts and municipalities or dis-
tricts within those provinces. This dramatically reduced the number of
parties eligible to stand for the 1999 election. These rules were then
strengthened in advance of the 2004 elections. Parties are now required
to establish branches in two-thirds of the provinces and in two-thirds of
the municipalities within the provinces. In addition, each municipal party
branch must have at least 1,000 members. Only 24 parties were able to
meet this requirement for the 2004 election and, of those that were suc-
cessful, most drew support from multiple regions — just as reformers had
hoped.>® Reformers have also established an electoral threshold: parties
that fail to capture more than 2 per cent of the seats in the lower house of
parliament, or 3 per cent in the regional assemblies, cannot compete in
the next election unless they merge with other parties to reach this
threshold. Finally, Indonesia’s effective ban on regional parties applies
not just to national elections but to regional and local contests as well.
In other words, only national parties are allowed to compete in Indone-
sian elections — period. The net effect of these reforms is fewer, more na-
tional parties than we would otherwise expect given Indonesia’s social
diversity and very permissive electoral system.
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Indonesia has also designed its system of electing its president in a way
that privileges nationally oriented candidates with broad bases of sup-
port. To begin with, only parties that win at least 5 per cent of the vote
or 3 per cent of parliamentary seats are permitted to nominate presiden-
tial candidates. The electoral system is a two-round, majority run-off sys-
tem. In order to win the first round a candidate must gain over 50 per
cent of the total votes and at least 20 per cent of the votes in half of In-
donesia’s provinces. If no candidate wins in the first round, a run-off is
held between the two strongest candidates, this time without the explicit
distributional requirements.

Finally, Singapore uses an interesting electoral system that combines a
handful of single-member districts with Group Representation Constitu-
encies (GRCs), each with three to six seats. GRCs can be contested only
by teams of candidates from the same party (or allied independents) and
at least one member of each team must be from the Malay, Indian or an-
other minority community. Voters cast a single vote for a team, and the
team with a plurality of the votes wins all the seats in that GRC. The
stated purpose behind the use of GRCs is to ensure the representation
of minority communities under the umbrella of broader, pan-ethnic par-
ties. However, the move to GRCs came in the wake of minor inroads by
small parties and individuals in single-member districts during the 1980s.
Thus, the switch to GRCs is more properly interpreted as a strategy to
undermine the capacity of the opposition and ensure continued victory
for the PAP. The combination of winner-takes-all multi-seat districts with
the minority candidate makes it extremely difficult for even very popular
opponents to challenge the ruling PAP. Individual opposition politicians,
even if they win the most votes in the GRC, cannot win a seat unless they
are able to assemble an entire team strong enough to challenge the PAP.
Formation of opposition party teams is made more difficult by the fact
that opposition parties in Singapore are often ethnically based.

Conclusion: The unintended consequences of engineering

As useful a tool as institutional engineering and party regulation can be,
institutional reforms and regulations do not take place in a vacuum. These
reforms interact with each other and with societal and economic factors,
often in unpredictable ways. As a result, institutional reforms always
have some unintended and unexpected consequences. It is possible to
make some predictions and to have strong expectations about the effects
of reforms, but there are always things reformers cannot anticipate. The
recent reform experiences of Thailand, the Philippines and Indonesia il-
lustrate this principle.
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Indonesia’s efforts to promote national political parties and reduce po-
litical fragmentation may have had the unintended consequence of re-
tarding the development of strong links between political parties and
certain voters. Indonesia’s effective ban on regional parties for all elec-
tions, even local elections, may mean that a significant portion of the
electorate — those with strong local or regional identities — are less likely
to feel close to any political party and less likely to participate in elec-
tions and perhaps ultimately will be less satisfied with Indonesia’s devel-
oping democracy.>’

Turning to the Philippines, the development of the party list elections
has not proceeded in the way some advocates of marginalized interests
had hoped. In setting up the party list tier, the drafters of the 1987 consti-
tution made two decisions that have undermined the efficacy of the insti-
tution.®® First, unlike most other mixed-member systems around the
world, the major parties in the Philippines were barred from competing
for seats in the party list tier. This in effect meant that the major parties
were immune from the incentives generated by the addition of a list tier.
Second, the number of seats each party list group could capture was
capped at three — thus reducing incentives to develop parties with na-
tional reach. These reforms have, in the end, produced some perverse
side-effects. Although the party list provision has probably resulted in
more diverse interests being elected to Congress, it has also partially
ghettoized those interests. Party list groups are too small to have a real
voice in most policy debates, and mainstream political parties and politi-
cians seem largely content to leave programmatic campaigning and the
representation of marginalized interests to party list groups. The net ef-
fect of the party list in the Philippines is the further marginalization of
the marginalized.

Finally, the drafters of the 1997 Thai constitution set out to correct
some of the perceived weaknesses in the Thai party system. Specifically,
they set out to reduce the number of parties and to promote party cohe-
sion and the development of national, programmatic parties. The move
to single-member districts, the introduction of a national party list and
new incentives for cross-district coordination combined to drastically re-
duce the number of parties in the 2001 and 2005 elections.>® The average
effective number of parties in the pre-reform period was 7.2. This fell to
3.8 in 2001 and 2.6 in 2006. For only the second time in Thai electoral his-
tory, a single party (Thai Rak Thai) captured a majority of the legislative
seats in 2001 and then repeated that feat in 2005. In addition, new restric-
tions on party-switching, an end to intra-party competition and new le-
verage for the prime minister over factions within his own party enabled
the head of Thai Rak Thai, Thaksin Shinawatra, to keep his party to-
gether for the entire parliamentary term. In so doing he became the first
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and, thus far, only prime minister ever to serve a complete four-year
term. The 1997 constitution also increased the incentives and rewards
for party-centred campaigns and programmatic appeals via the introduc-
tion of the national party list. In short, electoral reforms meant that a na-
tional programmatic appeal was a much more viable strategy than it had
been under previous constitutions. Thaksin and his party improved their
electoral fortunes by recognizing and capitalizing on these new opportu-
nities.®°

In sum, the constitutional reforms played a part in the rise and success
of Thaksin and Thai Rak Thai.®* With a firm legislative majority and un-
precedented leverage over his factional and party competitors, Thaksin
moved quickly to centralize political authority and turn the government
into an instrument of the ruling party — a sharp departure from past
norms. There were costs and benefits to this change. On the one hand,
the government was much more decisive than its predecessors and was
able quickly to adopt a series of policies aimed at poor and rural voters.
On the other hand, Thaksin’s apparent use of government to enrich him-
self and his cronies undermined his support among some segments of the
population, and his bid to centralize power eventually made enemies of
the monarchy and the military. Eventually, Thaksin and his government
were ousted in a military coup in September 2006. In the aftermath of
the coup, the new junta immediately set about amending the constitution
in an effort to re-engineer the party system once again. Although the de-
tails of the new constitution are still being debated, it is clear that Thai-
land’s conservative forces are attempting to engineer out the excesses
they perceived in the prior system. Specifically, they are trying to reduce
the powers of the prime minister (e.g. by making it easier to switch par-
ties and bring a no-confidence motion to vote, and replacing the elected
Senate with a partially appointed body), discourage majority parties and
encourage greater party fragmentation (e.g. by replacing the national
party list with smaller regionally based party lists).

In summary, the experience of Southeast Asia’s developing democra-
cies suggests that party systems can indeed be engineered — whether the
goal is producing democratic stability in the presence of societal divides
or accelerating the pace of party system institutionalization. Institutional
reforms throughout the region have enabled countries to reduce politi-
cal fragmentation, promote the development of national parties and
strengthen the links between political parties and the citizens they repre-
sent. But institutional engineering is no panacea. Whether conscious or
not, reforms embody decisions about various institutional trade-offs and
this means that all reforms come at a cost. Finally, the law of unintended
consequences suggests that even the mildest of reforms should be under-
taken with caution and due humility.
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5

Regulating minority parties in
Central and South-Eastern Europe

Florian Bieber

This chapter will examine the experience of minority party regulation in
Central and South-Eastern Europe. Here, the primary geographical focus
will be on the countries that recently joined the European Union (EU)
and the potential EU member states in the Western Balkans. In the early
and mid-1990s, illiberal democracies (Slovakia, Romania, Croatia) across
the region excluded and marginalized minority parties, whereas since the
late 1990s there has been a transition to minority inclusion. As the chap-
ter will argue, the legal regulation of political parties has remained largely
unchanged since the early transition from communism to democracy. The
change towards inclusion has been mostly the result of increased accep-
tance of minority parties by majority parties and society at large.

This chapter argues that, in addition to the electoral systems, historical
legacies, in particular the communist legacy, have been a major contribu-
tor to the evolution of minority politics. Thus, the chapter will first exam-
ine the historical and demographic legacy of minority—majority relations,
before turning to the impact of electoral systems on the structure of mi-
nority politics. Subsequently, it will discuss the impact of different elec-
toral systems in Central and South-Eastern Europe. In terms of electoral
systems, Flores Juberias has distinguished between mechanisms that (a)
oppose minority participation; (b) are formally neutral; (c) support com-
petition of minority parties; (d) secure representation; and (e) offer eth-
nic territorialization.! Similarly, in Chapter 3 of this volume, Matthijs
Bogaards distinguishes three different functions of the electoral system:
blocking, aggregating and articulating minority votes. Blocking, for

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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example by banning ethnic parties, limits political participation through
some criterion. Aggregation is generally represented by some type of
majority/plurality electoral system, which can encourage vote-pooling
across ethnic lines. Articulation is aimed at accurately reflecting voting
preferences, which in most cases would mean proportional representa-
tion.

Based on these categories, this chapter will discuss (a) electoral mech-
anisms that aim at marginalizing and blocking minority political repre-
sentation and (b) those that advance the representation of minority
parties. The simplification of the above categories is based on the empir-
ical reality in most of Central and South-Eastern Europe. Attempts at ag-
gregating ethnically-based votes, such as alternative voting, which allows
voters to rank candidates, have been few and short lived. Formally neu-
tral measures are, as we shall see, in practice never neutral, so that it
is more appropriate to examine the impact of electoral legislation on
minority representation rather than just its formal intent. Further, differ-
ent means of supporting minority inclusion blend into each other and be-
long to the same general category, and will thus be discussed together.
Extremely ethnified systems, where ethnic representation dominates all
forms of political competition, are rare (to be found primarily in Bosnia-
Herzegovina and Kosovo) and fall into the category of complex power-
sharing systems, which will not be discussed in great detail here.? Finally,
the chapter will examine the experience of minority parties in govern-
ment. Their inclusion in governments across the region has become a
prominent feature since the mid-1990s, indicating and facilitating a
shift in the legitimacy of minority parties and equally highlighting the
limitations of minority representation without effective participation in
decision-making processes.

The historical and demographic framework of minorities
politics

For most Western observers, especially during the 1990s, Eastern Europe
became associated with ethnic diversity and conflict. The nature of diver-
sity, however, varies significantly across Eastern Europe, with some
countries being largely homogeneous nation-states, whereas others have
several significant minorities and no clear majority. As a result, it would
be a mistake to look for one pattern of diversity across the region. Gen-
erally speaking, there are four types of minorities in Eastern Europe. The
first are historical minorities living in geographically concentrated areas,
often in proximity to their kin-state. These minorities include Hungarians
in Romania, Slovakia and Serbia, or Serbs in Croatia and Bosnia-
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Herzegovina. The second category encompasses minorities that have
settled relatively recently (since World War II) in their current area of
settlement. These groups moved within the three multinational federa-
tions — Czechoslovakia, the Soviet Union and Yugoslavia — that later
dissolved, and became minorities in new states at independence. This
category includes Croats and Serbs in Slovenia, Bosniaks in Croatia and,
significantly, most Russians in the Baltic states. The third category com-
prises small historical minorities that lack a kin-state or whose kin-state is
far removed. Such minorities include Slovaks in Serbia, Armenians in
Romania and Vlachs in Macedonia and Albania. The last category is con-
stituted by Roma (and other closely related groups such as Ashkali or
Egyptians). Roma constitute an underestimated yet significant minority
(an estimated 5-7 million in Eastern Europe)?® characterized by a larger
degree of social and economic marginalization than is experienced by
other minorities. The conceptual distinction between these categories
notwithstanding, some minorities might in fact belong to several catego-
ries, such as the Russian minority in Estonia, falling into a small group of
a historical minority (group 1) and a larger community constituted
through migration during Soviet times (group 2).

In the context of these different types of minorities, we can identify
several groups of states in respect to their majority—minority relations
(see Table 5.1). The first category incorporates the nation-states that
have a majority of over 90 per cent of the titular nation and have no
strong minority communities. Poland, the Czech Republic and Hungary
fall into this category. Here, minority politics have been less contentious.
The second group comprises most countries of the region. Here the
majority coexists with one large territorially-concentrated minority, and
Roma often constitute a geographically dispersed minority. Whereas in
some cases, such as in Latvia, the titular nation might amount to only
58 per cent, elsewhere the majority might reach more than 90 per cent.
Even in the latter case, as for example in Albania where the Albanian
majority amounts to probably more than 90 per cent, the Greek commu-
nity constitutes a coherent and well-organized minority. Finally, two
countries fall into a third category of states without a dominant nation.
In Bosnia-Herzegovina and in Montenegro, the largest group constitutes
only a plurality, with several other large groups. These variations in the
structure of the minorities are crucial in understanding the political en-
gagement of minorities and their inclusion in the political system.

In addition to the structure of minority groups, the historical legacy of
minority—majority relations has also shaped the post-communist develop-
ment of minority political engagement. There is no unifying historical ex-
perience among minorities in Eastern Europe; conflict and integration,
forced assimilation and coexistence all shape the history of inter-ethnic
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Table 5.1 Majorities and minorities in Central and South-Eastern Europe

Majority

Significant minorities
(official census)®

Estimated Roma population

Albania (1989)
Bosnia-Herzegovina
(1991)

Bulgaria (2001)

Croatia (2001)

Czech Republic (2001)

Estonia (2000)

Hungary (2001)

Kosovo (est. 2000)

Latvia (2000)

98.0% Albanians
43.5% Muslims/
Bosniaks

83.9% Bulgarians

89.6% Croats

90.4% Czechs

67.9% Estonians

93.5% Hungarians

88.0% Albanians

57.6% Latvians

1.8% Greeks
31.2% Serbs
17.4% Croats
5.6% Yugoslavs
0.2% Roma

0.1% Albanians
0.1% Macedonians
9.4% Turks

4.7% Roma
4.54% Serbs
0.47% Bosniaks
0.44% Italians
0.37% Hungarians
3.7% Moravians
1.9% Slovaks
0.38% Germans
0.51% Poles
0.11% Roma
25.6% Russians
2.1% Ukrainians
1.3% Byelorussians
0.5% Roma

0.3% Germans
7.0% Serbs

1.9% Bosniaks/Muslims

1.7% Roma

1.0% Turks

29.6% Russians
4.1% Byelorussians
2.68% Ukrainians
2.5% Poles

1.4% Lithuanians

0.3-3.3% (10,000-120,000)
1.1-1.3% (40,000-50,000)

8.8-10.1% (700,000-800,000)

0.7-0.9% (30,000-40,000)

1.5-2.9% (150,000-300,000)

0.07-0.1% (1,000—1,500)

5.0% (456,000)

1.8-2.0% (36,000-40,000)

0.08-0.14% (2,000-3,500)
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Lithuania (2001)

Macedonia (2003)

Montenegro (2003)

Poland (2002)

Romania (2002)

Serbia (2002)

Slovakia (2001)

Slovenia (2002)

83.5% Lithuanians

64.2% Macedonians

43.2% Montenegrins

96.0% Poles

89.5% Romanians

82.9% Serbs

85.8% Slovaks

90.0% Slovenes

6.7% Poles
6.3% Russians

1.2% Byelorussians

25.2% Albanians
3.9% Turks
2.7% Roma
1.7% Serbs
32.0% Serbs
7.8% Bosniaks
5.0% Albanians
4.0% Muslims
1.1% Croats
0.42% Roma
0.5% Silesians
0.4% Germans
6.6% Hungarians
2.5% Roma
0.3% Germans
3.9% Hungarians
1.8% Bosniaks
1.4% Roma

0.9% Montenegrins

0.8% Albanians
9.7% Hungarians
1.7% Roma
2.2% Serbs

2.0% Croats
1.2% Bosniaks

0.09-0.11% (3,000—4,000)

5.4-12.7% (110,000-260,000)

3.2% (20,000)

0.04-0.13% (15,000-50,000)

8.4-11.7% (1,800,000-2,500,000)

6.0-6.7% (450,000-500,000)

9-10% (480,000-520,000)

0.36-0.51% (7,000-10,000)

Notes: Data from official census results from the respective national statistical offices. The data for Kosovo are based on OSCE
estimates. For Bosnia and Herzegovina there have been no official population estimates or census since 1991. Owing to war and
displacements, the current demographic balance is likely to differ. Data for Albania are from 1989, because the 2001 census did
not ask about ethnicity. Because the 1989 census was conducted under communist rule, the results are unreliable. Generally,
the number of Roma is likely to be significantly higher than indicated in census results. The estimates for the Roma population
are based on United Nations Development Programme, At Risk: Roma and the Displaced in Southeastern Europe (Bratislava:
UNDP, 2006), p. 12; and Jeremy Drucker, “Present but Unaccounted for”, Transitions, 4(4), 1997, p. 23.

“Groups over 1 per cent in size or otherwise politically significant minorities.
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relations in the region. Nevertheless, certain historical trends played out
in the post-communist period. First, states in Eastern Europe emulated
the Western model of nation-state-building as they emerged in the nine-
teenth century. Although some states adopted the legal framework of a
civic nation-state, based on the French model, all states were structured
around one (or several) ethnically-conceived nations. Even the multi-
national states of the region — Yugoslavia, Czechoslovakia and the Soviet
Union — adopted varying strategies of defining themselves in terms of
one or several core nations. The aspiring nation-states, however, have
been confronted since their emergence in the nineteenth and early twen-
tieth centuries with large minorities, most of which became unwilling
citizens of the new states through the border changes of the receding
and collapsing empires in Eastern Europe (the Russian, Habsburg and
Ottoman empires).

Although some states recognized minorities, the predominant state
strategies toward them were either assimilation or expulsion. The ten-
sions between the aspirations of the nation-states and some minorities’
revisionist ambitions led to the establishment of the League of Nations
minority treaty system, instituted after World War I. This system obliged
most countries of Eastern Europe to protect minority rights. Most states
saw these externally imposed obligations not only as limiting their sover-
eignty but also as an obstacle to nation-state ambitions. Coupled with the
weak enforcement capacity of the League of Nations, the system rapidly
collapsed, ushering in minority repression and border changes initiated
across Eastern Europe by Nazi Germany and its allies during World
War II. The war and the post-war period brought with them enormous
changes to the population structure. The Holocaust and subsequent mi-
gration to Israel drastically reduced Jewish life in Eastern Europe. After
the war, minorities identified with Nazi Germany were expelled in their
millions. The diversity of the inter-war period was widely identified as
the cause of the weakness of nation-states in the region. Consequently,
under communism many countries more closely resembled nation-states
than during the inter-war period.

As communist parties came to power across Eastern Europe be-
tween 1944 and 1947, minority organizations could exist only within the
dominant ideological framework. In a number of communist parties,
minorities were well represented, unsurprising considering that the com-
munists opposed the predominant nation-state framework and at first
promised a more integrative approach towards minorities. Modelled on
the Stalinist approach to the national question,* minorities received full
recognition and occasionally territorial autonomy within a tightly con-
trolled totalitarian context. This policy, ‘“‘national in form, socialist in
content”, suppressed what the party considered bourgeois nationalism
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but allowed the cultural and linguistic expression of minorities, often re-
duced to such ““innocuous” activities as folk dancing.> From the 1960s
onwards, the regimes in Eastern Europe pursued more autonomous
paths towards socialism. Confronted with waning legitimacy and operat-
ing within a nation-state framework, a number of communist regimes
adopted increasingly nationalist policies. Coated in the framework of
unity and modernization, minorities became a target of assimilation and
repression, in particular in Romania, Bulgaria and Albania. The alterna-
tive strategy, pursued by Yugoslavia, was to transform the fagade of mi-
nority recognition into a genuine multinational federation with a high
degree of minority rights protection. However, in Yugoslavia too, minor-
ity demands were repressed if they did not reflect the party line.

With the fall of communist regimes, minorities across the region largely
lacked specific organizations, not to mention parties. Minority parties and
associations emerged during the fall of communism, mostly from opposi-
tion movements. In only a few cases, such as Bulgaria, did minority asso-
ciations already exist as underground movements under communism.
Minority-specific parties emerged in three different types. In countries
where minorities occupied a dominant position and risked falling into an
underprivileged position through state dissolution, such as Serbs in Cro-
atia and Bosnia and Russians in the Baltics, the minorities generally sup-
ported conservative, status-quo-oriented parties, placing them in conflict
with the emerging pro-independence nationalist parties of the respec-
tive republican majorities. The parties favoured by these minorities were
not necessarily minority-specific parties, but were often communist suc-
cessor parties that embodied the status quo. The second type of minority
organization, characteristic of the Czech and Slovak Republics, emerged
together with broader opposition movements in the autumn of 1989
against incumbent communist regimes. Although part of larger main-
stream groupings, minority parties and associations assumed a distinct
identity from the beginning, in particular in the case of larger minority
groups. The third type of minority party emerged neither in conflict nor
in cooperation with opposition movements, but in parallel. In Albania
and Macedonia, for example, the Greek and Albanian minority parties
(respectively) established themselves independently of the emerging op-
position parties of the ethnic majority. This trajectory was either a con-
sequence of minority parties recruiting themselves in part from the
communist nomenclature or from democratic transitions that lacked a
broad opposition bloc.

Crucially, with all three typologies, the embryonic structure of post-
communist minority parties emerged before the institutional and legal
groundwork for the democratic political system was set. The Hungarian
Democratic Federation of Romania (UDMR) emerged just a few days
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after the violent overthrow of the Ceausescu regime in late 1989, the
predominantly Turkish Movement for Rights and Freedoms in Bulgaria
had its roots in the dissident Turkish National Liberation Movement dat-
ing back to 1986, and the Greek party Omonia emerged in Albania as a
human rights organization in early 1990, before the communist regime
collapsed.® As a result of the early emergence of minority parties, elec-
toral systems and institutional design in the immediate post-communist
period were confronted with existing minority parties, which constrained
the extent to which the political system could be shaped by the new
institutions.

Minorities in electoral systems in post-communist Central
and South-Eastern Europe

Minority—majority relations had different degrees of importance across
post-communist Europe. In more homogeneous countries where inter-
ethnic tensions had been low, institutional design was shaped by other
cleavages and controversies. Inter-ethnic relations, however, were high
on the agenda in a number of post-communist countries that had wit-
nessed a rise in ethnic tensions in the last years of communism or imme-
diately after its fall. Examples of such tensions range from Russian
minority opposition to Latvian and Estonian independence, to the violent
clashes between Romanian miners and Hungarian protesters in Targu
Mures in March 1990, to the rising violence in Croatia in the summer of
1990. Because minorities were largely perceived either as a security
threat (by majorities and states) or as a human rights issue (by interna-
tional organizations), electoral systems and the political representation
of minorities were not the primary focus of attention to minority issues.
Confronted with the multiple challenges of transition, from economic
to social and political, the establishment of a new institutional framework
— including revised electoral arrangements — took priority. All countries
of Central and South-Eastern Europe held elections within a few months
of the fall of communism. Thus, by late 1990, all countries (with the ex-
ception of Albania) had held their first multi-party elections.
Minority-specific measures in the party and electoral systems of these
countries were shaped by three at times contradictory dynamics: (a) path
dependency from the communist experience; (b) majority assertion over
the state; and (c) emerging efforts at the accommodation of minorities.
The legacy of minority policies under communism is apparent when
contrasting the post-Yugoslav space with other countries in South-
Eastern Europe. All the countries of former Yugoslavia instituted formal
or informal mechanisms facilitating minority representation in parlia-
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ment. The recognition and inclusion of minorities and different ethnic
groups was an integral principle of policy in communist Yugoslavia. Al-
though the post-communist governments of former Yugoslavia often
reduced minority rights, the formal recognition still exceeded that of
neighbouring countries. As Dejan Jovi¢ noted, the primary fear of Yugo-
slavia’s nations’ was ‘“‘becoming a minority”’, whereas in many neigh-
bouring countries minorities were struggling to become a minority, i.e.
to receive recognition.

These institutional traditions were supplemented by the self-
conception of the dominant nation after communism and the often
heightened fear of minorities. Strong majority nationalism, often coupled
with the fear of potentially irredentist minorities, shaped policies towards
minorities. Majorities often sought to emphasize the national role of the
state. “Nationalizing nationalisms” found themselves in conflict with mi-
norities who felt under pressure to assimilate or face political exclusion.®
In particular, the newly emerging states from the Soviet Union and Yu-
goslavia were engaged in a policy of “‘constitutional nationalism”, where
new constitutions enshrined the dominance of the core ethnic nation and
thus institutionalized the majority nationalism.® Mostly, this was reflected
not in a ban on ethnic parties but rather in general neglect — for example,
by not offering special measures for minority representation, or even in
the preferential treatment of some minorities. Thus, the reserved seats
introduced in Romania for smaller minorities sought to counterbalance
the strong Hungarian minority.

Finally, the need to accommodate minorities shaped policies towards
minority parties. This accommodation might be based on the recognition
that minority inclusion is necessary for state stability, as was the case in
Macedonia from 1990 when Albanian parties began participating in gov-
ernment.'® Minority accommodation has also been a tool to pursue
kin-state policies. Thus, Hungary’s far-reaching cultural autonomy and
inclusion of minorities at the local level are widely viewed as a policy to
advance the demands of Hungarian minorities abroad. In addition, inter-
national pressure to seek accommodation and the implicit positive associ-
ation between minority-friendly policies and EU integration constituted a
further reason for inclusive minority policies.

In addition to minority-specific considerations, electoral systems have
been shaped for a number of reasons that had little to do with minorities,
but nonetheless had great potential impact on minority parties (Table
5.2). In designing their electoral systems, most countries opted for pro-
portional representation (PR), either with their first multi-party elections
or by later shifting from mixed or majoritarian systems to PR. Thus, by
2007, only 3 out of 17 countries in Central and South-Eastern Europe
had a mixed electoral system; all other countries voted by PR. The
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Table 5.2 Electoral systems in Central and Eastern Europe, 2007

Threshold
Electoral system Special minority representation (per cent)
Albania Mixed-member n.a. 2.5
proportional
Bosnia-Herzegovina List PR House of Peoples (15) — reserved seats: 5 Bosniak, 5 3.0
Croat, 5 Serb
Federation List PR House of Representatives (98) — reserved seats: min. 4 3.0
Bosniak, 4 Croat, 4 Serb; House of Peoples (58) —
reserved seats: 17 Croat, 17 Bosniak, 17 Serb, 7 Other
Republika Srpska List PR National Assembly (83) — reserved seats: min. 4 Croat, 4 3.0
Bosniak, 4 Serb; Council of Peoples (28) — reserved
seats: 8 Croat, 8 Bosniak, 8 Serb, 4 Other
Bulgaria List PR n.a. 4.0
Croatia List PR 8 reserved seats (out of 151): 1 Czech and Slovak, 1 5.0
Hungarian, 3 Serbian, 1 Italian, 1 Bosniak, Albanian,
Montenegrin, Macedonian and Slovene, 1 Austrian,
Bulgarian, German, Polish, Roma, Romanian, Rusyn,
Russian, Turkish, Ukrainian, Vlah and Jewish
minority
Czech Republic List PR n.a. 5.0
Estonia List PR n.a. 5.0
Hungary Mixed-member n.a. 5.0
proportional
Kosovo List PR 20 reserved seats (out of 120): 10 Serb, 4 Roma/Ashkali/ -
Egyptian, 3 Bosniak, 2 Turkish and 1 Gorani
Latvia List PR n.a. 5.0
Lithuania Parallel n.a. 5.0
Macedonia List PR n.a. -
Montenegro List PR 4 reserved seats from Albanian electoral unit (out of 80) 3.0
Poland List PR No threshold (total 460) 5.0
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Romania List PR
Serbia List PR
Slovakia List PR
Slovenia List PR

18 reserved seats (out of 332): 1 each Armenian,
German, Turkish, Polish, Italian, Tartar, Ukrainian,
Macedonian, Ruthenian, Greek, Serb, Lipovan
Rusyn, Albanian, Slovak and Czech, Bulgarian,
Roma, Croat, Jewish

No threshold (total 250)

n.a.

2 reserved seats (out of 90): 1 Hungarian, 1 Italian

5.0

5.0

4.0

Source: Author’s compilation
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prevalence of PR has had other explanations than minority inclusion, but
has had a significant impact on minority representation. Conventional
wisdom in much of the academic discussion on minority representation
suggests that proportional systems tend to be superior to majoritarian
systems. In fact, a great variety of electoral systems can ensure minority
representation.'' The experience in Central and South-Eastern Europe
suggests that PR, in combination with relatively high thresholds, might
actually be a greater disadvantage to minorities than majoritarian sys-
tems when minorities are geographically concentrated. In Albania, for
example, the Greek minority party has been able to enter parliament
only owing to the mixed electoral system; similarly, Albanian and Roma
minority parties entered the Macedonian Sobranie through the single-
member constituencies used until 1998.1? It appears that in the case of
Macedonia the majoritarian electoral system in use from 1992 to 1998 in
particular helped Roma representation owing to a high geographical
concentration of Roma in the Skopje neighbourhood of Suto Orizari
(60.6 per cent in 2002).'* This effect is difficult to replicate elsewhere,
however, because Roma mostly lack such geographical concentration
and electoral units to match it.

By contrast, most of the largest minorities in the region are geographi-
cally concentrated and have performed relatively well irrespective of
the electoral system. In Serbia, for example, Hungarian, Albanian and
Bosniak/Muslim parties regularly succeeded in entering parliament,
while gaining less than 2 per cent of the vote during the 1990s. After the
change to PR from a majoritarian system in 2000 in Serbia, minority par-
ties failed to enter parliament in 2003 and returned to parliament only
in 2007 once the threshold for minorities was lifted. With thresholds of
3-5 per cent in most countries, minorities with a smaller share of eligible
voters than the formal threshold have no chance of entering parliament
independently. However, thresholds were established not to prevent mi-
nority participation but rather to avoid excessive fragmentation of the
parliament.'*

Marginalizing and blocking minority representation

No single country in Central and South-Eastern Europe has completely
prevented the representation of minorities in parliament since the intro-
duction of multi-party systems in 1990. Nevertheless, reducing the repre-
sentation of minorities in the political system has been an implicit and
at times explicit policy of numerous governments in post-communist
Europe. Reduced minority rights, such as limiting political activities in
minority languages, can significantly diminish the ability of minorities to
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organize themselves. Here, I shall examine restrictions on the minority
parties in the form of (a) the exclusion of minorities from the political
system through restrictive citizenship laws; (b) bans and other restrictive
measures directed against minorities; (c) gerrymandering; and (d) elec-
toral thresholds.

The most radical form of excluding minorities from political life is deny-
ing minorities citizenship. Not only does this preclude the formation of
minority parties, it also prevents minorities from voting for mainstream
parties. This complete marginalization from political life has been a
prominent feature for some minorities in Central and Eastern Europe.
Of course, the primary motivation of denying citizenship might not be
preventing political engagement, but nevertheless citizenship hurdles are
often features of states reluctant to integrate (some) minorities. Restric-
tive citizenship laws are a feature of state dissolution: new states often
craft new citizenship laws to exclude some groups. The most prominent
examples across the region are the obstacles for Roma originally from
Slovakia in the Czech Republic to receiving Czech citizenship and for
Russian-speakers in Latvia and Estonia.!®

When the Czech Republic split away from Slovakia in 1993, people
originally from Slovakia had to apply for citizenship, which affected
many if not most of the country’s Roma.'® The requirements included
administrative obstacles that appeared to target particularly Roma and,
until the revision of the law in 1996 and 1999 under pressure from the
European Union and the Organization for Security and Co-operation in
Europe (OSCE), at first excluded many Roma from political life.!” The
most significant and enduring form of political marginalization occurred
in Latvia and Estonia. After independence in 1991/1992, the republics
established laws that restricted citizenship to persons who had lived, or
whose ancestors had lived, in the states prior to losing independence dur-
ing World War II. As a consequence, most persons not belonging to
either of the titular nations (between one-third and over 40 per cent
of the population in Estonia and Latvia, respectively) had to apply for
citizenship. The requirements, however, were so restrictive — including
language tests and annual quotas in Latvia — that few non-citizens were
eligible or able to obtain citizenship.

Since the mid-1990s, consistent EU pressure, combined with an OSCE
presence in the form of the High Commissioner on National Minorities
and local missions, has made the citizenship laws more permissive.'® Still,
political exclusion has remained a widespread phenomenon. According
to the 2001 census, only 79.98 per cent of Estonia’s inhabitants had Esto-
nian citizenship; 12.43 per cent had no citizenship at all. In Latvia, the
numbers are similar, with only 80.09 per cent of the population in 2006
holding Latvian citizenship. Both countries require citizenship for active
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and passive voting rights in national elections.'® Language tests for can-
didates constitute another obstacle to the participation of parties repre-
senting Russian-speakers. Expanding voting rights to non-citizens has
been resisted by mainstream political parties for fear that this would
lead to a significant political shift and reduce the assimilatory project
of nation-building.?® Furthermore, lustration and restrictions on holding
office for persons who were part of communist organizations after 1991
disproportionately affected Russian-speakers. Nevertheless, a number of
parties continue to represent the interests of Russian-speakers. In Latvia,
Russian-speakers are represented primarily by parties that emphasize hu-
man rights or have their roots on the political Left. Their share has risen
from around 5-6 per cent in the early 1990s to approximately 20 per cent
in 2006, reflecting the ongoing naturalization of Russians. In Estonia,
parties primarily targeting Russians have fared considerably worse, suf-
fering from low support and internal fragmentation and thus being repre-
sented in parliament only intermittently (1995-2003). In fact there has
been a reversal, with parties targeting Russian-speaking voters in Estonia
performing better in the early 1990s whereas in Latvia such parties were
unable to make significant inroads at first.

Other state policies aimed more specifically at political parties by dis-
couraging ethnic parties. This can be accomplished in several ways. First,
laws on political parties or elections can reward multinational coalitions
or parties, or require them outright. With the exception of a few timid ex-
periments in Bosnia, such multi-ethnic parties and coalitions are not en-
couraged in Central and South-Eastern Europe.

Secondly, the law can indirectly promote such goals by requiring par-
ties either to submit signatures across the country to register or to run
candidates in any number of regions of the country in order to participate
in elections, thus excluding geographically-concentrated minorities. Rus-
sia, Ukraine and Moldova have opted for some regional distribution
requirements, which require signatures from a prescribed number of dis-
tricts for a party to be registered, precluding regionally concentrated
minorities from representation. What appears to be a Soviet legacy is
also based on concrete experience with regional secessionist movements,
similar to Georgia, which also bans ethnic parties. Whereas minority par-
ties in Central Europe in the early 1990s were generally talking about but
not pursuing a secessionist agenda, many regional movements in the ex-
Soviet Union did pursue secession, so such restrictions have to be viewed
in this light. Because the regionalist tendencies in Ukraine and Moldova
were not following clear-cut ethnic lines, spatial requirements appeared
more “appropriate” than an outright ban on ethnic parties.?! In none of
the countries of Central and Eastern Europe under study here are similar
restrictions in place.??
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The third approach is an outright ban on ethnic parties. Outright
bans have also been the exception, enacted only in Albania, Bulgaria
and Bosnia-Herzegovina. The briefest experiment was in Bosnia, where
mono-ethnic parties were temporarily prohibited during the pre-election
period in 1990. The Constitutional Court lifted the ban before the elec-
tions, thus having no impact on the outcome, which resulted in an over-
whelming victory for the three nationalist parties.’® In Albania and
Bulgaria, experience with such bans has been longer, but not much more
effective, as the main parties of Turks in Bulgaria and Greeks in Albania
— the two key minorities in both countries — have not been prohibited.
This has been for three reasons: first, the parties have avoided mono-
ethnic labels, invoking human rights in their names instead and otherwise
formally downplaying their minority appeal; secondly, international pres-
sure on the authorities not to ban the key parties of the largest minorities
has contributed to the lack of implementation;** finally, the legal frame-
work banning ethnic parties was established in Albania and Bulgaria
after minority parties had already emerged and would have thus required
the banning of an existing party rather than just curtailing the emergence
of such a party.

In Bulgaria, the effect of the constitutional ban on “political parties on
ethnic, racial, or religious lines”’?* has been modest. It has been part of a
larger restrictive policy towards (some) minority parties, which also ob-
structed minority party formation through non-recognition of minorities
and the prevention of party registration on the grounds of supposed se-
cessionist threats. Associations and parties of the Macedonian minority
have been banned or denied registration over the years. These decisions
have usually been based on other grounds than the ban on ethnic parties,
such as incomplete registration details.>® The Macedonian OMO Ilinden
party was banned by the Bulgarian Constitutional Court in 1999, not for
being an ethnic party but for threatening national security.?” Some Roma
parties have been able to circumvent the ban by either avoiding direct
reference to ethnicity or benefiting from a permissive position by the au-
thorities, but, in the early 1990s, the Roma Democratic Union was denied
registration on the basis of the ban. The underrepresentation of Roma
parties in Bulgaria is likely to have similar causes to those in other coun-
tries, rather than being the consequence of the ban.?®

Although the ban itself did not prevent the emergence of minority
parties, it might be argued that it helped the development of the
Turkish-minority Movement for Rights and Freedoms in seeking a
broader constituency basis.?® More substantially, the ban reflects a re-
strictive approach towards minorities that denies recognition to some
groups (e.g. Pomaks and Macedonians) and views minority groups with
suspicion.?°
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The experience in Albania leads to similar conclusions. In Albania,
the ban was established only for the second Albanian elections in July
1991. The Greek-minority organization Omonia participated in the first
elections, but two laws that first banned the “formation of parties on reli-
gious, ethnic and regional basis”, and then allowed only parties, coali-
tions and individuals, but not other organizations, to run in elections,
resulted in the creation of the Unity for Human Rights Party, which cir-
cumvented the ban.?! A new law on political parties in 2000, which
replaced the 1992 law, lifted the earlier ban on ethnic parties.*? The
Human Rights Party has been represented in all parliaments since 1992
and joined the socialist-led government in 2001.

The Venice Commission, which advises member states of the Council
of Europe on constitutional questions, has also examined party bans. It
concludes that such bans are ineffective, unusual and incompatible with
human rights standards.*?® Bans on ethnic parties have been clearly insti-
tuted to prevent what the state and the ethnic majority consider threaten-
ing, rather than as a tool for moderating or de-ethnicizing the political
system. Only the short-lived ban on ethnic parties in Bosnia aimed at pre-
venting the emergence of ethnically-based parties altogether, rather than
only among minorities.

Most measures to hinder minority representation do not take the form
of explicit bans, but rather express themselves through a number of ob-
stacles, which sometimes inadvertently and at times intentionally seek to
preclude or reduce minority representation. As the Venice Commission
notes in its study of electoral systems and their impact on minorities,
“[i]t is not always easy to identify which of these general rules promote
and which hinder representation of minorities”.3*

A common tool has been ethnic gerrymandering, i.e. creating electoral
units that reduce the representation of minorities in parliament. Because
electoral commissions or other institutions charged with the establish-
ment of electoral units have been dominated by majorities, districting
has often disadvantaged minorities.*> As voting in most countries under
consideration here follows ethnic lines, electoral commissions secured
electoral units that would prevent state majorities from becoming re-
gional minorities and thus being outvoted. Furthermore, electoral dis-
tricts can be drawn to reduce minority representation. One poignant
example is electoral district 61 in Macedonia’s 1998 elections. In the
monitoring report of the OSCE Office for Democratic Institutions and
Human Rights (ODIHR), the observers note that this snake-shaped dis-
trict ““curls around the mountains in the north west of the country, joining
ethnic Macedonian villages together in a mainly ethnic Albanian area”.
As a consequence, electoral engineering secured additional seats for the
majority and prevented the creation of a minority voting bloc.?® In the
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case of Macedonia, gerrymandering was so widely recognized as dis-
advantaging Albanians that it was explicitly addressed in the demands of
the Albanian National Liberation Army during the 2001 conflict.3”

Similarly, the size of constituencies has been a tool to disadvantage mi-
norities. A number of countries, such as Slovakia and Serbia, have held
elections in one country-wide constituency, which can also disadvantage
minorities.*® Similarly, registration requirements constitute another po-
tential obstacle for minority parties. A high number of required signa-
tures for either registering a party or running in parliamentary elections
can also disadvantage minorities.*® In Bulgaria, for example, 5,000 signa-
tures are required for the registration of a party. Considering that 5,071
citizens declared themselves to be Macedonian in the 2001 census, the
high numerical requirement for party registration can be viewed as being
directly linked to an effort to prevent the emergence of a Macedonian
minority party. Poland and Serbia, which have abolished the threshold
for minority parties, have also lowered the registration requirements of
parties or for registering in elections accordingly. In Serbia, the abolition
of the electoral threshold of 5 per cent for national minority parties effec-
tively advanced their representation only after the electoral commission
lowered the requirement to submit 10,000 signatures for national minor-
ity parties in order to participate in national elections to 3,000.4°

The most frequent obstacle for minority parties across Central and
South-Eastern Europe is the electoral threshold. Although the level gen-
erally varies between 3 and 5 per cent, all countries have an effective
threshold.*! In particular, because there has been a general trend to-
wards proportional representation in the region since the 1990s, the
importance of thresholds has increased. When considering the demo-
graphic map of Central and South-Eastern Europe, it is apparent that in
most countries only the parties of the largest minority would be able to
secure parliamentary representation, and then only if they were to run
on a single ticket. Thresholds have thus stifled minority party formation
among smaller minorities and at times resulted in consolidation of a
single minority party. Coalitions among several smaller minority groups
to overcome the threshold have been rare. The most significant attempt
failed in 2003 in Serbia, when the ‘““Coalition for Tolerance’, composed
of parties from the Hungarian and Bosniak minority and regional parties,
failed to cross the 5 per cent threshold by winning only 4.2 per cent of the
vote.*?

Instead, thresholds contributed to minority parties or associations
forming pre-election coalitions or securing seats on lists of majority and
mainstream parties. In particular, parties of Roma and small minorities
have been able to secure representation through such means only if no
specific mechanisms favouring minority parties are in place. The regional
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experience with such representation through mainstream parties has
been modest. If majority parties were willing to include minority candi-
dates on electoral lists, such candidates were often placed at low posi-
tions on the ballot, resulting in only few seats gained by minorities. As
Barany points out, in 2000 only seven self-declared Roma were repre-
sented in parliaments across Central and Eastern Europe, five of whom
gained representation on majority party lists.*?

Promoting minority party inclusion

Despite the prevalent challenge for minority parties arising from thresh-
olds, only two countries in Central and South-Eastern Europe have opted
to lift the threshold for minority parties. As will be discussed below, how-
ever, a number of countries have chosen more direct steps to include
minority parties. Poland has allowed minorities to contest without a
threshold since 1990. In practice, this has benefited only the small Ger-
man minority, which has been able to secure between 2 and 7 seats in
the Sejm, the lower chamber of the Polish parliament.** In Serbia, the
abolition of the threshold was a direct response to the failure of any mi-
nority party to cross the 5 per cent threshold in the 2003 parliamentary
elections. The impact in Serbia was immediate: five minority parties rep-
resenting Hungarians, Bosniaks, Albanians and Roma were able to gain
seats. In Poland, owing to the small number of minorities and the author-
ities’ restrictive handling of the rules (for example, barring the Silesian
minority from competing for seats without a threshold), the impact has
been considerably lower than in Serbia.

In South-Eastern Europe, the most common and popular mechanism
for promoting minority inclusion is to reserve minority seats in parlia-
ment (see Table 5.2). Slovenia, Croatia, Bosnia-Herzegovina, Monte-
negro, Kosovo and Romania have set aside seats on the basis of ethnic
affiliation. The mechanisms for distributing such seats, however, vary
greatly. Reserved seats primarily seek to secure representation of smaller
minorities that would not be able to achieve representation without such
special measures. Although a number of countries have upper houses of
parliament, reserved seats are primarily located within the lower cham-
bers. As the number of reserved seats is generally small, they have not
been a major distortion of proportionality and equal representation.*’

Slovenia provides representation for only two minorities — Italians
(2,258 in 2002) and Hungarians (6,243 in 2002) — which are considered
autochthonous. Their numbers are far lower than other minorities in the
country, such as Bosniaks or Serbs, which lack parliamentary represen-
tation. The Hungarian and Italian MPs are elected in special minority
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electoral units and in parliament hold certain veto rights in areas of legis-
lation pertaining exclusively to the minority.*®

Another system of reserved seats has been in use in Montenegro since
1998 for the Albanian minority. Although Montenegro is treated as one
electoral unit in parliamentary elections, a special electoral district was
established with five reserved seats (four since 2002). What is unusual in
the Montenegrin system is that the voters in the affected polling stations
are not exclusively Albanian, nor are all Albanians included in these
special polling stations. Furthermore, other minorities such as the much
larger Muslim/Bosniak minority (14.6 per cent in 1991) have not bene-
fited from similar treatment. The ODIHR has thus criticized this elec-
toral mechanism for its legal uncertainties and for singling out one
minority.*” Because the system prescribes not who gets elected, but only
how, not all of the reserved seats have been held by Albanian minority
parties. Half of the seats have generally been won by the governing par-
ties, which usually do not have Albanian minority candidates.*®

The Romanian parliament has a large number of reserved seats, allow-
ing new minorities to register with relative ease. Thus the number of mi-
nority seats rose from 11 in 1990 to 18 in 2004. A minority candidate is
elected if he/she secures 5 per cent of the nationwide average number of
votes needed for one seat, amounting to only 1,273 votes in 2000.*° The
system has secured the representation of even the smallest minorities
(including some potentially invented minorities), but minority MPs
have been largely passive.’® For the Roma minority, however, it might be
argued that guaranteed representation has facilitated Roma political
organization.>!

In Croatia, the key challenge since independence has been the repre-
sentation of Serbs, and the 1990s saw several changes to the election
law. Since 2000, minorities have the choice between voting for a general
candidate list or for the specific minority list, amounting to a current total
of 8 reserved seats. Confronted with the choice between voting for a mi-
nority list of candidates or the general list, a majority among all larger
minorities opt for the general list; in the case of the Serb minority, less
than a quarter voted for the minority list in 2003. Curiously, in Croatia,
a number of minority MPs represent not only their own ethnic group
but also other communities. The Croatian Constitutional Law on Minor-
ities and the Election Law reserves one to three seats for minorities
larger than 1.5 per cent, but in fact only Serbs qualify. Of the five seats
reserved for smaller minorities, only Hungarians and Italians hold one
seat each in parliament; the other minorities “‘share” the remaining three
reserved seats. The candidates of the minorities assigned to the same seat
thus compete with each other, with the candidate receiving the most
votes winning the seat. Nazif Memedi, for example, elected to the
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Croatian Sabor in 2007, represents not only his own Roma community
but also the country’s Austrians, Bulgarians, Germans, Poles, Romanians,
Rusyns, Russians, Turks, Ukrainians, Vlahs and Jews.>?

Unlike in Croatia, where minorities are forced to choose between vot-
ing for reserved seats or for the general lists, in Kosovo minorities have
been able to receive representation through reserved seats since 2001, in
addition to a share in the overall proportional voting for the assembly: 10
seats are reserved for the Serb community and an additional 10 seats rep-
resent other communities. As a result, in the 2001 elections minority par-
ties gained an additional 15 seats in the parliament, increasing their share
from 16.7 per cent (20 out of 120 seats) to 29 per cent (35 seats). In prac-
tice this has benefited only the larger Serb minority; other communities
have little chance of entering the assembly owing to the threshold. Simi-
lar mechanisms are in use in the entities of Bosnia-Herzegovina, where
a minimum number of seats are set aside for all communities whose
candidates do not reach the threshold through the regular electoral
procedure.>?

In 8 of the 17 countries (including Kosovo) in Central and South-
Eastern Europe, special mechanisms are in place to secure or facilitate
the representation of minorities in parliament. In particular, all the coun-
tries of former Yugoslavia (with the exception of Macedonia) have some
means of promoting the parliamentary representation of minorities. This
trend is partly a reflection of the conflicts in the 1990s, but more a contin-
uation of the elaborate institutionalization of ethnic representation that
took place under communism. Because affirmative policies by definition
favour minority parties that would be at risk of not being represented
through the regular electoral system, the main beneficiaries tend to be
smaller minorities that generally do not have great weight in parliament.
The impact on policy-making of minority MPs has thus been generally
weak, because the ability to constitute a key group in government forma-
tion has been limited. Only in Croatia, where the three Serb minority
MPs have supported the conservative government of the Croatian Demo-
cratic Union since 2003, have minority parties been able to influence
policy-making.

Minorities in government

Numerous minorities and their political parties have been represented in
parliaments across Central and South-Eastern Europe (see Table 5.3).
However, as noted above, minority representation in parliament does
not automatically translate into the ability to influence policy-making.
Minority representatives in parliament have often been marginal voices
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Table 5.3 Minority participation in governments in Central and South-Eastern
Europe

Country Years Minority Party

Albania 2001-2005  Greek Unity for Human Rights Party

Bulgaria 1992-1994,  Turkish Movement for Rights and Freedoms
2001-

Croatia 2003— Serb Independent Democratic Serb Party

Macedonia  1990- Albanian Party for Democratic Prosperity,

1992-1998, 2007—; Democratic Party
of Albanians, 1998-2002, 2006—;
Democratic Union for Integration,

2002-2006
Romania 1996 Hungarian = Democratic Union of Hungarians in
Romania
Serbia 2000-2004  Hungarian  Alliance of Vojvodina Hungarians
Bosniak Sandzak Democratic Party

Slovakia 1998-2006  Hungarian Party of the Hungarian Coalition

Note: This list includes only minority parties that entered parliament indepen-
dently (except Serbia, where minority parties were part of a broad democratic co-
alition) rather than as junior partners to majority party lists.

and window-dressing. Nevertheless, there has also been a trend towards
minority inclusion in government. After the waning of ethno-nationalist
mobilization across Eastern Europe in the mid-1990s, many minority
parties have joined governments since the late 1990s and become key co-
alition partners. Broadly, we can distinguish between countries where mi-
nority inclusion in government is part of a power-sharing system either
that requires the representation of all key groups (Bosnia-Herzegovina,
Kosovo), or where such a government constellation has become a tradi-
tion (Macedonia), and countries where minority inclusion is neither re-
quired nor generally expected.

In all countries of the region with large minorities, with the exception
of the Baltic states, the parties of these minorities have been included in
government for at least one legislative period. Often, they entered gov-
ernment as part of broad opposition coalitions against semi-authoritarian
and nationalist incumbents (Romania, Slovakia), but in a number of
cases (Bulgaria, Romania) the minority parties have demonstrated their
ability to form coalitions with parties across the political spectrum.

These coalitions emerged for three key reasons: EU conditionality,
shifting values in the domestic political system, and the polarization
of majority parties. In its conditionality for the accession of new mem-
ber states, the European Union requires both democratic governance
and respect of minority rights. However, EU conditionality in regard to
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minority rights has been weak and inconsistent, and the political repre-
sentation of minorities, especially in government, does not form part of
explicit membership requirements.>* The regular EU progress reports,
for example, did not systematically comment on the inclusion of minority
parties in government.’> Nevertheless, EU influence has been crucial in
the formation of minority-inclusive governments. First, progress in the
field of minority rights has often been linked to the inclusion of minority
parties in government, such that fulfilment of the admittedly vague mi-
nority rights criteria for EU membership was de facto linked to minority
participation. Secondly, minority parties’ participation in government has
been viewed domestically and by the European Union as an indicator of
successful democratic governance and minority rights implementation. In
the absence of a coherent EU minority rights policy, consensual politics
between the majority and minorities have become a key measure of mi-
nority rights protection.>®

Domestically, the inclusion of minority parties reflected a shift in the
character of the political system. In countries with significant minorities,
one of the main political cleavages in the early years of democratization
was between ethnic groups.’” The polarization along ethnic lines often
contributed to the consolidation of semi-democratic regimes, such as
those of Vladimir Meciar in Slovakia, Ion Illescu in Romania and Franjo
Tudjman in Croatia. Minority parties, although permitted by law, were
denied legitimacy because they were described by the state and semi-
democratic elites as being against the status quo.>® A pattern in coun-
tries with substantial minorities has been the emergence of ethnic
(semi-)democracies, wherein minorities are de jure or de facto not equal
to the titular nation and suffer legal and political discrimination. This
might go hand in hand with an otherwise democratic system of govern-
ment, as in Latvia or Estonia, or emerge in combination with less demo-
cratic practices, as in Croatia or Slovakia.>® As political cleavages shifted
towards issues of economic and political reform and EU accession, the
minority—majority division lost some of its significance. Consequently,
minority parties became legitimate potential partners and, as noted
above, even symbols of a country’s desire to join the European Union.

Finally, the inclusion of minority parties in government has been a con-
sequence of highly polarized political cleavages. In a number of post-
communist countries, a deeply divided party system developed between
either the left-leaning communist successor parties or a nationalist popu-
list party®® and a more conservative coalition or party. Amid such polar-
ization, minority parties often became a crucial coalition partner. Thus,
the predominantly Turkish Movement for Rights and Freedoms has
been a key ally for majority parties in Bulgaria, even if it did not formally
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enter government until 2001. The relatively small size of minority parties
also made them more attractive than larger mainstream parties, which
would demand a larger share of government positions. It might also be
argued that the minority focus of minority parties makes for less compe-
tition over government resources than occurs with mainstream parties,
which lack such a particular and narrow interest.

Throughout Central and South-Eastern Europe, a common pattern of
minority—majority coalitions has emerged. These coalitions fall short of
qualifying as power-sharing because they have not — with the exception
of Macedonia — acquired a tradition and continuity that would suggest
they will remain a key feature of government formation. Furthermore,
the clearly majority—minority relationship in the coalitions has meant
that the impact of minority parties on government policies has been lim-
ited, with minority parties often controlling less important, non-sensitive
ministries. In most cases, changes in the field of minority rights protection
have been significant for minority parties coming to government, even if
the policy agenda of minority parties generally faced serious resistance
by majority parties. As a comparative study of minority party participa-
tion in governments in Romania, Macedonia and Slovakia suggests, the
most significant shift has been the recognition of the legitimacy of minor-
ity parties and minority political demands.®* Through government parti-
cipation it became apparent to the state majority that minority parties no
longer constitute a threat to the titular nation. As a result, minority party
inclusion in government is both a consequence and a facilitator of a shift
away from ethno-nationalist cleavages in post-communist societies.

Conclusion: The record of party regulation as a tool of
conflict management

Institutional design and engineering have been a feature of either moder-
ating minority—majority relations or securing majority dominance across
Central and South-Eastern Europe since the fall of communism. How-
ever, the impact of both restrictive and promoting measures has been
largely modest. Bans and other restrictive measures have been the excep-
tion in the region, and even where in place have had only limited success
in preventing the formation of minority political parties. Smaller minor-
ities have been largely unable to secure representation in parliaments
across the region, except where special affirmative measures are in place,
owing to high thresholds and at times high registration requirements for
elections or party registration. Larger minorities have not been able to
benefit from positive measures promoting minority representation, which
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favoured smaller minorities. In fact, minority representation through re-
served seats has sometimes been established to promote smaller minor-
ities over larger minorities. Similarly, different electoral systems have
not significantly diminished or promoted the representation of larger mi-
norities.

Political parties across Central and South-Eastern Europe have been
established and campaign with largely one ethnic group in mind, be it a
majority or a minority. This political cleavage emerged in most countries
even before the legislative framework for political parties or elections
was put in place during the transition phase. As such, the legal frame-
work could not assume a tabula rasa but had to negotiate with existing
political realities, resulting in the acceptance of the Movement for Rights
and Freedoms in Bulgaria or the Unity for Human Rights Party in Alba-
nia.

More significant has been the impact of different electoral systems on
smaller minorities. On the one hand, restrictive measures had a greater
impact because titular nations could afford to ignore minority voices. On
the other hand, smaller minorities have been the primary beneficiaries of
reserved seats and other affirmative policies across the region. However,
parliamentary representation is often merely one aspect of a broader par-
cel of minority rights, involving representation at municipal and regional
levels and in some cases also some degree of cultural autonomy (e.g.
Slovenia, Croatia). Parliamentary representation, though symbolically
important, has often not been the most significant form of minority inclu-
sion, because the impact of minority members in parliament has been
marginal. The most marginalized minority in the region, the Roma, have
been the least able to benefit from efforts to promote minority parties.
Struggling with a fragmented Roma party landscape in most countries,
suspicion towards mainstream politics and distrust of their own political
elites, the Roma have been consistently under-represented across the re-
gion.®? In some cases, reserved seats or reduced thresholds have assured
Roma’s inclusion in parliament; elsewhere, Roma either fail to be repre-
sented at all or have to rely on majority party support. The number of
Roma parties and members of parliament, however, still lags behind the
share of Roma in the population. Although many Roma vote for majority
parties, this voting pattern is hardly a reflection of the integration of
Roma into mainstream politics, but rather indicates the political and so-
cial marginalization of the community. The causes of and remedies for
the political under-representation of Roma thus lie beyond the field of
electoral systems.

Another key factor in the development of minority parties in post-
communist Central and South-Eastern Europe has been the European
Union. Although the European Union lacks a coherent minority rights
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policy, it has strengthened the European legal framework, above all by
insisting on the ratification of the Framework Convention for the Protec-
tion of National Minorities by accession states. However, in regard to the
representation of minority parties in the political system, the European
Union has not taken a clear position. Nevertheless, both the partial non-
implementation of minority party bans in Albania and Bulgaria and the
inclusion of minorities in parliament through lower thresholds and re-
served seats, as well as in government, are to be explained in part by
countries’ desire to join the European Union. Rather than being the con-
sequence of a particular EU policy, minority inclusion has been a feature
of positive conditionality in the sphere of minority rights and a clear em-
phasis on linking minority representation with EU integration.®® Al-
though to a considerable degree the European Union’s concern for
minority rights has been security driven, minority politics have become
less securitized since the early 1990s.

The widespread existence of minority parties in Central and South-
Eastern Europe has meant that minority concerns are commonly aggre-
gated through political parties rather than through other institutions
such as extra-institutional movements or non-governmental organizations
(NGOs). However, here one can observe considerable variation between
minorities. Whereas larger minorities find their primary voice through
minority parties, smaller minorities more frequently articulate their con-
cerns relating to minority-specific interests through institutions for cul-
tural autonomy, minority associations or local-level political activism.
The most notable exception is Russian-speakers in Estonia, who despite
their numerical strength have not been able to sustain a party that par-
ticularly represents their interests.®* After some successes in the early
1990s, parties for Russian-speakers have since performed badly in na-
tional and municipal elections. This, however, is less the consequence of
restrictive citizenship requirements, which are similar to those in Latvia
(although there have been variations in the rate of naturalization). The
ban on non-citizens joining parties in Estonia or the fragmentation of
Russian-based parties are not sufficient to explain their poor perfor-
mance at elections. More than in Latvia, mainstream parties have sought
to court non-Estonian voters with campaign materials in Russian. The
appeal by mainstream parties, such as the Centre Party, appears to have
been successful, with non-Estonians supporting mixed majority—minority
parties over minority-only parties, possibly in an attempt to avoid politi-
cal marginalization. In addition, voting rights for non-citizens at the local
level might have demobilized Russian-speakers in Estonia, whereas in
Latvia the more complete exclusion of Russian-speakers might have fa-
cilitated their mobilization.®® Like smaller minorities, Roma in most
countries of the region have found their interests aggregated by NGOs,
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both those within the community itself and larger national and interna-
tional organizations. Only in exceptional circumstances have mainstream
parties, often small liberal or regional groupings, effectively represented
minority-specific concerns.

Minority parties across Central and Eastern Europe are not carved out
of a single block. The agendas of minority parties have changed over the
more than 15 years of democratic transition and most parties encompass
divergent political views. Having their origins in broad anti-communist
coalitions, as in the case of Slovakia, or otherwise representing different
political platforms, most minority parties are brought together not only
by a common interest in representing a minority group but also by
the need for cohesion to secure parliamentary representation. Multiple
strong and competing minority parties, as in Macedonia, are exceptional
and only possible among a numerically strong minority.

The internal diversity and differences between minority parties in the
region are expressed in divergent views about how to secure minority in-
terests and different positions along larger political cleavages. The first
issue often juxtaposes views that seek greater inclusion in state institu-
tions and minority rights with demands for political and territorial au-
tonomy.°® The second form of variation will express itself in terms of
support for larger ideological concepts, such as conservatism or liberal-
ism. Thus some minority parties, such as the larger Hungarian minority
parties, tend to represent more conservative options, whereas others,
such as the Movement for Rights and Freedoms in Bulgaria, cast them-
selves as liberal. However, these ideological variations are often not
strongly developed because the political systems in general in most post-
communist countries lack clear ideological differentiation.

Across Central and South-Eastern Europe, larger minorities’ political
parties have been a relatively stable fixture in highly volatile political
party systems. Whereas there has overall been a degree of moderation
in the demands of minority parties, linked to their inclusion in the main-
stream political system through coalitions, such parties have not gone
away, even in countries that do not promote or even discourage ethni-
cally based parties. This consistency has been a reflection of the clea-
vages between majorities and minorities, especially in the early phase of
the transition, as well as of the positive view taken by international or-
ganizations, in particular the European Union, of minority interest artic-
ulation through minority parties. Although minority parties have not
been universally successful, the firm place that larger minorities have
achieved in the political system (including the executive) has arguably
improved the legitimacy of the state and political system for minorities
and contributed to the institutionalization of minority grievances. This
process has generally moderated majority—minority relations, as well as
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minority demands themselves, bringing about greater institutional stabil-
ity. At the same time, however, minority parties have not generally been
able to meet the needs of smaller communities and the Roma, who find
their needs only inadequately addressed through state institutions, be
they parliament or the executive.
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Political parties in conflict-prone
societies in Latin America

Matthias Caton and Fernando Tuesta Soldevilla

Introduction

Latin America is a vast region stretching from Mexico at the border with
the United States to Chile in the south. Normally it is defined as including
all Spanish- or Portuguese-speaking countries on the American conti-
nent. French-speaking Haiti is usually omitted, despite French being a
Latin language. The common definition of Latin America thus comprises
19 countries that share a number of characteristics but differ considerably
in others. Similar colonial history, language, religion and presidentialism
are among their most important similarities. For analytical purposes it is
important to group countries in a way that maximizes similarities. There-
fore, it is appropriate to divide Latin America into three sub-regional
groups: Central America and the Caribbean,! the Andean region,? and
the Southern Cone (cono sur).®> Owing to their size, Brazil and Mexico
are difficult to put into any of these groups and they are usually treated
individually.

Latin America is a democratic region today, as can be seen from the
indices in Table 6.1. With the clear exception of Cuba, all countries are
democratically governed. Venezuela under President Hugo Chévez is
somewhere in between, in the grey zone of semi-authoritarian or hybrid
regimes with increasing moves towards more authoritarian structures.

This predominance of democracy is by no means something that could
be considered the norm in Latin America. For much of its history,
authoritarianism prevailed. Most countries became independent from

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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Table 6.1 Development and democracy indicators

Polity IV* Freedom House®

Gini Indigenous
1980 2004 1980 2006 HDI* coefficient! population (%)
Argentina -9 8 6 2 0.863 (1) 52.8 1
Bolivia -7 8 7 3 0.692 (16) 60.1 55
Brazil —4 8 4 2 0.792 (7) 58.0 <1
Chile =7 9 6 1 0.859 (2) 57.1 3
Colombia 8 7 2 3 0.790 (8) 58.6 1
Costa Rica 10 10 1 1 0.841 (4) 49.9 1
Dominican Republic 6 8 2 2 0.757 (12) 51.7 1
Ecuador 9 6 2 3 0.765 (11) 43.7 25
El Salvador -2 7 5 2 0.729 (14) 524 1
Guatemala -7 8 6 3 0.673 (18) 55.1 41
Honduras 1 7 4 3 0.683 (17) 53.8 7
Mexico -3 8 3 2 0.821 (5) 49.5 30
Nicaragua - 8 5 3 0.698 (15) 43.1 5
Panama —6 9 4 1 0.809 (6) 56.4 6
Paraguay -8 8 5 3 0.757 (12) 57.8 5
Peru 9 9 2 2 0.767 (10) 54.6 45
Uruguay -7 10 5 1 0.851 (3) 449 0
Venezuela 9 6 1 4 0.784 (9) 44.1 2
Median -2 8 4 2 0.776 49.7 4
Notes:

“Possible values run from —10 (highly autocratic) to 10 (highly democratic). Source: Polity IV Project.

*Freedom House Political Rights Index — possible values run from 1 (free) to 7 (not free). Source: Freedom House country

reports, 2007.

‘Human Development Index. Rank among Latin American countries in parentheses. Source: United Nations Development

Programme, Human Development Report 2006.

Income inequality — the higher the Gini coefficient, the greater the inequality. Source: UNDP, Human Development Report

2006, Table 15, pp. 335-338.
¢Source: Central Intelligence Agency, The 2007 World Factbook.
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Spain — or Portugal, in the case of Brazil — in the first part of the nine-
teenth century, but during the entire century democracy was virtually un-
known, and also during the twentieth century it was the exception rather
than the norm.

Only since the third wave of democratization* that swept Latin Amer-
ica in the 1980s has democracy become more stable in the region. In
terms of democratic experience one can distinguish four groups of coun-
tries: (1) those with a decade-long, uninterrupted democratic history;
(2) those that have a long experience with democracy, interrupted by
relatively brief authoritarian phases; (3) those that oscillated between
democracy and authoritarianism more or less frequently; and (4) those
that have democratized for the first time in the past two decades.

Only Costa Rica still belongs to the first group. It has had an uninter-
rupted series of competitive elections since 1953. Until recently, Venezu-
ela also belonged to this group, with democratic elections since 1958.
However, as noted above, the democratic situation in Venezuela is cur-
rently unstable. The second group consists of Chile and Uruguay, with
only one democratic backlash each in the second half of the twentieth
century. The third group comprises Argentina, Ecuador and Peru. The
fourth group is by far the largest and consists of Brazil, Bolivia, Mexico,
Paraguay and all Central American countries except for Costa Rica.

We shall first analyse the situation of Latin American parties and
party systems. This is followed by an overview of presidentialism, the
Latin American form of government. We then explain what political
conflicts mean in Latin America, and give an overview of the types and
the depth of party regulation. Finally, we provide two in-depth case
studies. The first covers the Andean region and the second one deals
with Peru.

The state of parties and party systems

There is a great deal of variation in terms of the structure of party sys-
tems, the importance of political parties for the political process as a
whole and the types of party that dominate in a country.®> The variation
ranges from a country such as Chile, where parties are well rooted in so-
ciety and have played an important role in its political history, to Brazil,
with a highly volatile, fragmented party system. The 2002 parliamentary
elections in Brazil were contested by 30 parties, 19 of which gained seats.
On the other hand, the strong institutionalization of the party system in
a country such as Uruguay became obvious when the two parties that
had dominated Uruguayan politics for much of its history reappeared in
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1984 virtually unchanged after 11 years of military dictatorship. Even
the leadership stayed the same in most cases. Despite recent changes
in the party system, the institutionalization of parties remains high in
Uruguay. In many Central American countries, in contrast, parties tend
to be vehicles for individual politicians rather than stable institutions
themselves.

In terms of fragmentation, there are a number of essentially two-party
systems, such as Colombia, El Salvador, Honduras and Paraguay, and
there are multi-party systems such as Bolivia, Brazil, Chile and Peru. It
should be noted, though, that in Colombia the two traditional parties
are highly factionalized, thus hiding a heavily splintered political land-
scape, and the Chilean multi-party system has been organized in two
stable blocs since the return to democracy in 1990. Hence, looking only
at the (effective) number of parties can be misleading.

The differences in the structure of party systems cannot be explained
by the electoral system for parliamentary or presidential elections. Most
countries in Latin America use a form of proportional representation
(PR) for parliamentary elections, most commonly PR in multi-member
constituencies (MMCs) (see Table 6.2). The role of presidential elections
for the party systems will be explored in the next section.

The role of presidentialism

A party system is influenced by the structure of the political system as a
whole. One of the most striking features in Latin America is the domi-
nance of presidentialism. All Latin American countries use this form of
government, and this has consequences for the way in which parties op-
erate. The office of the president is the most important political position,
so presidential elections are the centre of attention.

Latin American countries use three types of electoral system for their
presidential elections today (see Table 6.2): plurality, absolute majority
and qualified majority. Plurality is the easiest system in terms of design,
because the candidate with the most votes wins outright. Majority sys-
tems require a candidate to win 50 per cent plus one vote. Qualified ma-
jority systems are a variation of absolute majority systems; they usually
require a threshold that is somewhere below 50 per cent or a combina-
tion of two criteria, such as at least 40 per cent of the vote and/or a cer-
tain winning margin over the second-placed candidate. If no candidate
passes the threshold of an absolute or a qualified majority, a second
round is held. All Latin American countries that use absolute or qualified
majority systems provide for a runoff between the two candidates with
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Table 6.2 Overview of the political systems in Latin America

Presidential
electoral system

Parliamentary

electoral system*

Average constituency
magnitude (no. of seats)

Competitive
elections since?

Argentina Qualified majority PR in MMCs 10.7 1983
Bolivia Absolute majority* Personalized PR 6.9 1982
Brazil Absolute majority PR in MMCs 19.0 1982
Chile Absolute majority Binomial 2.0 1990
Colombia Absolute majority PR in MMCs 4.8 1958
Costa Rica Qualified majority PR in MMCs 8.1 1953
Dominican Republic Absolute majority PR in MMCs 3.2 1978
Ecuador Absolute majority PR in MMCs 4.5 1978
El Salvador Absolute majority PR in MMCs 4.6 1989
Guatemala Absolute majority PR in MMCs 5.5 1985
Honduras Plurality PR in MMCs 7.1 1982
Mexico Plurality Segmented 1.7 1997
Nicaragua Qualified majority PR in MMCs 5.8 1990
Panama Plurality PR in MMCs 3.2 1989
Paraguay Plurality PR in MMCs 4.4 1992
Peru Absolute majority Pure PR 4.8 2001
Uruguay Absolute majority Pure PR 52 1985
Venezuela Plurality Personalized PR 6.3 1958
Average 6.0

Source: Compiled by the authors.

Notes: Cuba is missing because it is not a democracy.

“PR = proportional representation; MMCs = multi-member constituencies.

»Uninterrupted to date. Source: Dieter Nohlen, “Elections and Electoral Systems in the Americas: South America”, in Dieter
Nohlen (ed.), Elections in the Americas, Vol. 2 (Oxford: Oxford University Press, 2005), pp. 1-58.

‘No run-off, Congress chooses.
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the most votes. The only exception is Bolivia, where parliament decides.
Plurality systems are uncommon today: only 5 out of 19 countries in Latin
America use them.

The type of electoral system is thought to have consequences for the
party system as well. Lijphart found significantly lower numbers of ef-
fective parties in countries with presidential systems.® The incentive for
political forces to agree on joint candidates is higher in plurality sys-
tems than in majoritarian ones. The qualified systems are somewhere in
between. Absolute majority systems are often argued to be more demo-
cratic because the winner supposedly has a much broader base of sup-
port. However, the outcome of a runoff is largely determined by who
makes it there in the first place. Several scholars point out that in Latin
America the average share of the winning candidate in plurality systems
is actually around or above 50 per cent,’ therefore refuting the claim of a
lack of legitimacy.

What are the conflicts in the Latin American case?
Ethnicity and inequality

The most common conflict is a socio-economic one that overlaps with
ethnic dimensions. Latin America is the continent with the highest in-
come inequalities in the world. The Gini coefficient, which measures
income inequalities on a scale from 0 (totally equal) to 100 (totally
unequal), is 49.7 on average for Latin America (see Table 6.1). As a com-
parison, the coefficient is around 25 for Scandinavia and Japan. Even in
the United States, a society that has traditionally accepted much wider
income gaps than most European countries, the coefficient is only 40.8.

In Latin America, economic status largely overlaps with ethnicity. The
indigenous population is marginalized and the elites in most countries are
dominated by whites or mestizos. The relevance of this ethnic cleavage
depends, of course, on the proportion of indigenous population. For ex-
ample, in Bolivia 55 per cent of the population are indigenous and only
12 per cent are white. In Uruguay, the proportion of indigenous popula-
tion is below 1 per cent (see Table 6.1).

The middle class is weak in most parts of Latin America. Only a few
countries, mainly Argentina, Chile and Uruguay, have a significant
middle class at all. In most other countries, particularly in Central Amer-
ica, politics and the economy are dominated by a small oligarchic upper
class. This constellation weakens political parties, because they are seen
by the oligarchies only as vehicles to promote particular interests and
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have little incentive to create stable organizational structures. Moreover,
the middle classes, historically, were crucial for expanding the franchise
and democracy in the Southern Cone during the first three decades of
the twentieth century, although Nohlen rightly points out that this very
same middle class can easily turn to anti-democratic forces once they see
their privileges threatened by the lower classes.®

Despite large economic problems, many countries in the region have
recently performed better, with annual economic growth of 5 per cent
on average from 2004 to 2007, low inflation and current account sur-
pluses. This development has led to growing middle classes and less ex-
treme poverty. It is too early, however, to assess the impact on political
conflict and the stability of democracy. Even if the growth is sustainable,
Latin America still has a long way to go until the entire population bene-
fits from it.

Ideology

Another dimension of conflict is ideology. Mainly in the 1960s and 1970s
the region was highly polarized and became a battlefield between right-
wing military and leftist revolutionaries. Often these conflicts were vio-
lent and ended by military coups and strong repression. The military
was a decisive actor in Latin American politics. During much of the twen-
tieth century it saw its role as defending the country not only against ex-
ternal enemies but also against what it perceived to be internal enemies.
This almost always meant fighting against the Left. The military was the
ally of the conservative forces. An exception was Peru, which had a leftist
military dictatorship under Juan Velasco Alvarado from 1968 to 1975.
Ecuador’s Guillermo Rodriguez Lara and Panama’s Omar Torrijos also
pursued social agendas that could be considered as leftist. The role of
the military has changed since the end of the Cold War and, generally,
the armed forces prefer to concentrate on defence issues today rather
than directly interfere in politics.

Chile was, and is again, a country with strongly institutionalized par-
ties. It had had competitive elections without interruption since 1932.°
In 1970, Salvador Allende, the candidate of a Left coalition, became
president and his government enacted a series of economic and social
reforms. Although the measures were popular among wide sectors of
society, they also generated strong resistance. The country became in-
creasingly polarized and the political stage was dominated by ideological
hard-liners on both sides. The tension culminated in a military coup led
by General Augusto Pinochet, who then went on to govern the country
for 17 years in a bloody dictatorship. For Chile, this meant the interrup-
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tion of what had been a working democracy. For many other countries,
the combination of polarization, violence and authoritarian repression
was the norm during much of the twentieth century.

Civil wars

Several Central American countries experienced civil wars in the 1970s
and 1980s. The introduction of democracy there was part of the peace-
building process, and integrating the conflicting parties, mainly the for-
mer guerrillas, into the party system was crucial for a sustainable peace.

In Guatemala, a peace agreement was signed in 1996, ending 36 years
of armed conflict between the military and leftist guerrillas. The peace
agreement was made possible by a process of democratic transition that
started with gradual liberalization at the beginning of the 1980s. When
Jorge Serrano Elias took over the presidency in 1990, it was the first
time in that century that the office was transferred from one civilian to
another. Serrano started negotiations with the guerrilla movement
URNG (Guatemalan National Revolutionary Unity), which eventually
led to the peace agreement. The URNG transformed itself into a legal
party and has since participated in elections. It has not been very success-
ful, though, garnering only 4.2 per cent of the votes in the 2003 elections,
or 2 seats out of 158 in the national parliament. In the presidential elec-
tions of 1999 and 2003 its candidates won 12.4 and 2.6 per cent of the
votes, respectively. Neither of them made it into the runoff.

This weakness of former guerrilla parties is dangerous, because much
of the overcoming of conflict depends on their successful integration into
the democratic system. Still, it is rather unlikely that the URNG will take
up arms again, mainly because it was already militarily beaten in the
1980s during the dictatorship of José Rios Montt (1982-1983). The prob-
lem of violence has, nevertheless, not been solved. Human rights abuses
are still frequently committed by the police and the armed forces.

The situation was different in El Salvador. The country also experi-
enced a civil war, between the leftist FMLN (Farabundo Marti National
Liberation Front) guerrillas and a right-wing civic military dictatorship in
the 1980s. In contrast to the Guatemalan URNG, however, the FMLN
negotiated peace with the government from a position of strength. Since
the end of the civil war in 1992, the FMLN has established itself as one of
the two dominant parties together with the right-wing ARENA (National
Republican Alliance). ARENA has won all three presidential elections
so far, but the FMLN won a plurality of seats in parliament in 2000 and
2003. ARENA came out as the strongest party in the recent 2006 elec-
tions, so the party currently holds both a plurality of seats in parliament
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and the presidency, but the FMLN is a serious contender and therefore
well integrated in the political system.

Political parties and conflict today

Whenever we talk about potential political violence in Latin America,
the question of the marginalized indigenous population and the problem
of poverty and extreme inequality are usually related to it. The impor-
tance of ideology has diminished since the end of the Cold War, as in
the rest of the world, but has recently resurfaced with the government of
Hugo Chavez, who is actively trying to forge a leftist, anti-US alliance in
the region with his “21st century socialism”’.

Currently, we can distinguish three main political currents in govern-
ment.!° First, there are centre-right governments closely allied with
the United States, such as those of Mexico, Colombia and much of Cen-
tral America. Second are centre—left governments with a focus on social
equality, but based on market economies. These are the Southern Cone
countries Argentina, Brazil, Chile and Uruguay and the Peruvian govern-
ment of President Alan Garcia. Third, there are leftist governments ad-
vocating a “‘Bolivarian” way or ‘“21st century socialism”. This last group
is led by Venezuela’s Hugo Chavez and also includes the governments of
Evo Morales in Bolivia, Daniel Ortega in Nicaragua, and Rafael Correa
in Ecuador.

These three types also represent the main competing political currents
within the Latin American countries, with the Left overlapping with in-
digenous movements in some countries. The importance of indigenous
movements depends on the percentage of the indigenous population and
the ability of this group to organize politically.'! This ability can vary
considerably and does not just depend on the proportion of indigenous
people in a country. Whereas the indigenous movement Movimiento al
Socialismo (MAS) won the presidential elections in Bolivia in 2005, its
Ecuadorian counterpart Pachakutik polled only 2.2 per cent of votes in
the 2006 presidential elections, despite the fact that a quarter of the pop-
ulation is indigenous.

Not all political conflicts in Latin America deal with ideology or ethni-
city, though. Especially in the past few years, issues of decentralization
and regional autonomy have become more important. The reasons for
demanding more responsibility for sub-national entities vary. Sometimes
it is the feeling that remote areas are neglected by the central state or
that lower levels of government are simply more efficient at providing
services for citizens. In other cases, it is a fundamental disagreement
over how the country should be run, such as in Bolivia between the low-
lands in the eastern parts of the country and the Andean highlands.
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Regulation of political parties

Political parties are affected by a number of regulations at different
levels. We can distinguish between direct regulation that is explicitly tar-
geted at political parties and indirect regulation that primarily concerns
other aspects but still influences parties. The most important indirect reg-
ulation concerns elections. In addition to the distinction between direct
and indirect regulation, there are also three different qualitative levels.
The constitution is at the top, followed by ordinary laws; decrees and
provisions that can be enacted by the executive come last.

As a general tendency, Latin American constitutions are much more
detailed and exhaustive than, for example, those of Europe. Of the 19
Latin American countries, 11 regulate the role and functioning of po-
litical parties in their constitution: Argentina, Brazil, Chile, Colombia,
Cuba, Ecuador, El Salvador, Mexico, Panama, Paraguay and Uruguay.'?

Although all 19 countries have electoral laws, only half of them also
have a party law. These countries are all Southern Cone countries except
for Paraguay, the Andean region, Brazil and Guatemala.!® Most of the
party laws were enacted in the 1980s and 1990s after or during the third
wave of democratization.'*

One way to regulate political conflict is to specify certain legal require-
ments for political parties (see Table 6.3). Basically, there are three areas
where legislation can affect parties and societal conflicts: (a) require-
ments to set up a party, (b) requirements on the internal structure and
(c) the electoral system.

The first category encompasses aspects such as a minimum number of
members or the requirement to have branches in different parts of a
country (see Chapter 7 by Johanna Birnir in this volume). The latter re-
quirement exists in 14 countries. Only Bolivia, Colombia, El Salvador
and Uruguay do not regulate this. Closely related to preconditions for
setting up a party are requirements to avoid dissolution. All countries
but Argentina and Brazil require parties to win a minimum share of votes
at parliamentary elections. The threshold ranges from 500 votes in
Uruguay to 5 per cent of valid votes in Ecuador.

Criteria such as a minimum territorial representation or a minimum
membership are intended to prevent small splinter parties from appear-
ing. This is important in relation to conflict, because one of the central
functions of political parties is precisely to aggregate different demands
from society and accommodate them within the party, rather than bring-
ing them to the political system unfiltered. It does not necessarily mean
that all parties have to be catch-all parties and that there cannot be
special-interest representation. Rather, it follows from the special posi-
tion of parties as a link between society and the political system that
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Minimum number Percentage Previous  Operation
of votes at last of party assemblies in territorial
elections members held districts Other requirements

Argentina  n.a. Yes (4%) Yes Yes (a) founding agreement;

(b) adopted name and party office;

(c) declaration of principles and
programmes or the grounds for
political action;

(d) constituting charter; minutes of
appointment of national and district
authorities;

(e) account books.

Bolivia Yes (2%) n.a. Yes N/R Constituent assembly to define:

(a) information regarding founders, as
well as the name, symbols and
colours to be adopted;

(b) approval of the declaration of
principles;

(c) approval of the founding agreement;

(d) government programme;

(e) net worth statement;

(f) election of their national leadership.

Brazil Yes (0.5%), for n.a. Yes Yes (a) minutes of the party’s founding
elections of meeting, to be signed by no fewer
Congress than 101 founders, and an electoral
representatives office in at least one-third of the states
where the party has representation;

(b) authentic copy of the minutes of the
party’s founding assembly;

(c) programme and statutes.
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Chile

Colombia

Costa Rica

Yes (0.5%), for
elections of
Congress
representatives

N/R

n.a.

N/R*

Fixed number
of registered
voters: 3,000

N/R

Optional

Yes

Yes

Yes

Legal deed containing the following:

(a) full list of participants at founding
meeting;

(b) declaration of the will to create a
political party;

(c) name of the party and, if appropriate,
its abbreviation, slogan and exact
description of its symbol;

(d) declaration of principles;

(e) statutes;

(f) first and last names of the provisional
members of the executive committee
and the supreme tribunal.

(a) request submitted by its executive
boards;

(b) copy of the statutes;

(c) political platform, philosophy,
principles, programmes and
aspirations.

(a) certification issued by a notary
verifying the party’s foundation;

(b) registration by a notary of the
minutes of the corresponding
assembly, be it at the district, county,
province or national level, depending
on the party’s registration scale,
containing the names of all the
elected delegates in each case;

(c) statutes;

(d) list of the members of the superior
executive committee.
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8

Minimum number Percentage Previous  Operation
of votes at last of party assemblies in territorial
elections members held districts Other requirements

Dominican  Yes (2%) n.a. Yes Yes (a) principles, objectives and tendencies
Republic on which the party will be grounded;

(b) list of provisional governing bodies;

(c) name or slogan;

(d) drawings contained in the symbol
and emblem, or the shape and
colours of the flag;

(e) provisional governing bodies and
functioning offices operating in each of
the chief municipalities of the national
provinces and the national district;

(f) budget of revenues and expenses for
the creation phase of the party and
up to the next elections.

Ecuador n.a. Yes (1.5%) N/R Yes (a) founding agreement of the political
party;

(b) declaration of ideological principles;

(c) government programme;

(d) statutes;

(e) symbols, abbreviations, emblems and
logos;

(f) list of members of the executive
committee.

El Salvador Yes (3%) n.a. N/R N/R (a) Approval of supporters’ signatures;

(b) certificate of the minutes of the
meeting of the highest body in which
the declaration of principles and
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Guatemala

Honduras

n.a.

Yes (2%)

Yes (0.3%)

N/R

Yes

Yes

(c)
(d)
(e)

objectives, the statutes, name,
colours and emblems were adopted
and approved,

three copies of the statutes;

list of members of its highest body;
register of party members.

Legal deed containing the following:

(a)
(b)
(©)

(d)
(e)

(f)
(a)
(b)
(©)
(d)

()

members of the provisional
executive committee;

ratification of the declaration of
principles;

affidavit certifying that the party has
the number of members and the
party organization required by law
(0.3% of the total of citizens
registered on the electoral roll), at
least half of whom must be literate;
name, emblem, statutes;

members of the national executive
committee;

location of the head office.
testimony of the founding agreement;
declaration of principles;

emblem and name of the political
party;

political action programme;
statutes;

certificate proving the organization
of municipal and departmental
authorities in more than half of the
country’s municipalities and
departments.



—_

ov

Table 6.3 (cont.)

Minimum number Percentage Previous  Operation
of votes at last of party assemblies in territorial
elections members held districts Other requirements
Mexico n.a. Fixed number of Yes Yes (a) declaration of principles, action
registered voters: programme and statutes;
3,000 members in (b) a national constituent assembly and a
at least 20 federal certificate stating that the assemblies
entities, or 300 were held, that the declaration of
members in at least principles, the action programme and
200 of the single- statutes were approved, and that lists
member districts. of members were drawn up.
The total number of
members may at no
time amount to less
than 0.26% of the
registered voters on
the federal electoral
roll.
Nicaragua  n.a. N/R Yes Yes (a) legal deed whereby the political
group is founded;
(b) name and emblem of the party;
(c) political principles, programmes and
statutes;
(d) net worth;
(e) name of legal agent or
representative, and his/her substitute;
(f) national boards with no fewer than
nine members;
(g) departmental boards and boards of

the autonomous regions with no
fewer than seven members;
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Panama Yes (4%) n.a.

Paraguay Yes (0.5%), for n.a.

Senate
elections

Yes

N/R

Yes

Yes

(h)

municipal boards with no fewer than
five members in each municipality.

Prior fulfilment of the requirements
related to membership registration, the
following procedures must be
observed:

(a)

(®)

(a)
(b)
(c)
(d)
(e)

()

holding the party’s constituent
congress or convention where the
definitive name, emblem, statutes,
declaration of principles and
programmes must be approved, and, if
appropriate, the flag, other emblems
and the anthem must be approved,
and the first national directors and
dignitaries must be appointed;

after the convention or congress has
been held, a request must be made
to the Electoral Court to declare the
existence of the party legal.

legal deed of the founding
agreement of the political party;
declaration of principles;

statutes;

names, abbreviations, slogans,
colours, emblems and symbols;
names of the members of the
executive committee;

evidence of the existence of
organizations in the capital of the
republic and in at least four
departmental cities of the country.
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Table 6.3 (cont.)

Minimum number
of votes at last
elections

Percentage
of party
members

Previous
assemblies
held

Operation
in territorial
districts

Other requirements

Peru

Uruguay

Yes (1%)

N/R¢

n.a.

N/R

Yes

Yes

N/R

(a)
(b)

(c)
(d)

(e)

founding agreement;

articles of association of party
committees — the party must prove the
existence of at least 65 committees
from 17 different administrative
departments of the country,
composed of 50 members each;
party statutes;

appointment of regular and alternate
legal agents accredited by the
electoral body;

appointment of one or more legal
representatives of the political party.

By law, the court requires:

(a)
(b)
(©)

(d)
(e)

founding agreement of the political
party;

signature (expression of will) and
name of the attendees;

agreement on a mandate or power of
representation for those who will
pursue the electoral status of the
party;

declaration or programme of
principles;

party statutes;
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(f) submission at the time of appearing
before the Electoral Court of a
sufficient number of members so as
to be able to provisionally integrate
all the bodies of the political party,
until this can be done in a definitive
manner.

Venezuela n.a. n.a.’ Yes Yes (a) articles of association: declaration of
principles, political action
programme and statutes;

(b) certificate proving that the party has
been duly constituted in at least 12
of all the regional entities;

(c) description and drawing of the
symbols and emblems of the party;

(d) national governing bodies.

Source: This table is taken with kind permission from Daniel Zovatto, ‘“Regulacion juridica de los partidos politicos en América
Latina. Lectura regional comparada”, in Daniel Zovatto (ed.), Regulacion juridica de los partidos politicos en América Latina
(Mexico City: UNAM/International IDEA, 2006), pp. 3—-187.

Notes: n.a. = not applicable; N/R = unregulated.

“In Colombia, 2% of the valid votes cast in the national territory are required for elections to the Chamber of Representatives
or the Senate only when a party seeks to obtain legal status and, therefore, the benefits associated with it related to free access to
state media and financing.

b Although the legislation requires 3% of the electoral roll used in the last national elections, this regulation does not apply by
order of the Supreme Court of Justice.

¢ Although there is no express regulation, parties need to have at least as many members as are necessary to properly fill all party
organs.

YThe law does not expressly establish a minimum number of party members required at the national level. However, it requires
an authentic certificate stating that the party has been founded in at least 12 regional entities. To register at the regional level, a
list of party members is required amounting to no less than 0.5% of the population registered on the electoral register of the
corresponding entity.



144 MATTHIAS CATON AND FERNANDO TUESTA SOLDEVILLA

parties need to integrate positions.!> This is especially important in
conflict-prone societies, because these conflicts can destabilize a country
if they are carried into the political system unmoderated.

The problem with some of these quantitative criteria is that they are
difficult to control and to link to the desired outcome. For example, terri-
torial operation requirements are easy to circumvent by setting up pro
forma offices. Some countries also have qualitative criteria related to po-
tential conflict. Bolivia and Panama both explicitly prohibit economic,
sexual and religious discrimination, for example.

Equally important as requiring parties to stick to broad membership
and democratic principles is the integration of all relevant groups into
the party system. Several countries have started to take the problem of
marginalized indigenous people more seriously. This is reflected in regu-
lations regarding the political representation of indigenous populations,
which, however, only six Latin American countries have so far (see Table
6.4). Interestingly, the Bolivian constitution of 2004 stipulates that politi-
cal representation is undertaken not only by political parties but also by
civic associations and “‘indigenous people”.

We can distinguish two types of regulatory approach. The first gives in-
digenous people direct access to representation by creating special seats
or constituencies. Colombia has a nationwide constituency for indigenous
people with two Senate seats. In Venezuela, the indigenous elect three
separate deputies and in Panama there is a minimum number of deputies
for each indigenous territory. The second approach is to oblige parties to
open up space on their lists for indigenous candidates. Nicaragua has
done this for council elections in some regions with a high proportion of
indigenous people. There, the top candidate on each list must be indige-
nous. Similar requirements exist in Peru for municipal elections, where
15 per cent of the candidates on each party list must be from an ethnic
community that exists in that region. Some Mexican states also require
parties to nominate indigenous candidates.'®

Case studies
The Andean region

The Andean region is interesting because its party systems operate in an
environment of sharp economic inequalities and extreme poverty, espe-
cially in Peru, Ecuador and Bolivia, which are also the countries that
have witnessed notable ethnic and indigenous movements. The perfor-
mance of democracy in these three countries has been weak. This is re-
flected in low levels of legitimacy for politics and political parties. Since
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Table 6.4 Legal references to the participation of indigenous populations

Bolivia

Colombia

Nicaragua

Panama

Peru

Venezuela

Article 222 of the constitution states that popular representation is exercised through political parties, civil
associations and indigenous peoples.

Article 224 states that indigenous associations may nominate candidates directly for president, vice president,
senators, deputy constituents, local council members, mayors and municipal agents on an equal legal basis and
in compliance with the law.

Article 171 of the constitution: The Senate of the Republic shall consist of 100 members, and will be duly elected
at the national level. There shall be an additional number of two senators elected in a special national
electoral district by indigenous communities.

Article 176 of the constitution: The law may establish a special district to ensure the participation of ethnic
groups, political minorities and Colombians residing abroad in the Chamber of Representatives. Up to five
members may be elected through this district.

Article 142 of the Electoral Law compels political parties to give special representation to ethnic minorities in
certain jurisdictions of the Autonomous Regions on the Atlantic Coast.

Article 147 of the political constitution states that each administrative division (comarca) and the Darién
Province may elect the number of deputies that they had at the time that the constitutional reform of 2004
came into force.

Article 10 of the Municipal Electoral Law provides that, on the lists of candidates for regional elections, there
must be at least 15% who are representatives of the existing native and indigenous communities in each
province.

Article 125 of the political constitution guarantees the right of political participation to indigenous peoples, and
establishes that it is the responsibility of the state to ensure indigenous representation in the National
Assembly and in the deliberative bodies of the federal entities.

Article 186 of the constitution states that indigenous communities may elect three deputies in accordance with
the Electoral Law, as well as in observance of their customs and traditions.

Source: This table is taken with kind permission from Daniel Zovatto, “Regulacion juridica de los partidos politicos en América
Latina. Lectura regional comparada”, in Daniel Zovatto (ed.), Regulacion juridica de los partidos politicos en América Latina
(Mexico City: UNAM/International IDEA, 2006), pp. 3—187.
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Table 6.5 Regulation of internal democracy

Mechanisms to select candidates for public office

Mechanism for Intervention of Public
Constitution Law Internal elections held? selecting authorities the electoral body financing
Argentina  No Yes Yes, open No Yes No
Bolivia No Yes Yes® Yes, electoral legislation Yes No
Brazil No No  Yes, closed/conventions® No No No
Chile No Yes Yes, closed. Plebiscite for the No Yes No
ratification of candidates
Colombia No Yes Yes, open and/or conventions Yes, electoral legislation Yes® Yes
Costa Rica No Yes Yes, closed‘/conventions No Yes No
Dominican  No Yes Yes, closed/primary, conventions Yes, electoral legislation Yes No
Republic
Ecuador No No - No Yes No
El Salvador No No - No Yes No
Guatemala No Yes Yes, closed/conventions Yes, electoral legislation Yes No
Honduras No Yes Yes, open Yes, electoral legislation  Yes Yes
Mexico No No - No Yes® Yes/
Nicaragua No No - No Yes No
Panama No Yes Yes, closed No Yes Yes
Paraguay No Yes Yes, closed Yes, electoral legislation  Yes No
Peru No Yes Yes, closed/open Yes, electoral legislation Yes No
Uruguay Yes Yes Yes, open Yes, electoral legislation  Yes No
Venezuela  Yes Yes Yes, closed No Yes No

Source: This table is taken with kind permission from Daniel Zovatto, ‘‘Regulacion juridica de los partidos politicos en América
Latina. Lectura regional comparada”, in Daniel Zovatto (ed.), Regulacion juridica de los partidos politicos en América Latina
(Mexico City: UNAM/International IDEA, 2006), pp. 3—-187.
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Notes:

“What the political party law defines the elective principle of internal democracy. Each party defines the selection mechanism.
>The law entrusts the definition of the framework of action related to internal democracy to political party statutes, but it does
warn that the participation of party members must be accounted for.

¢Optional.

YEven though internal elections are based on the national electoral roll, elections are considered ‘“‘closed” because voters are
asked to formally support the party at the moment of casting their vote.

¢If there are irregularities in the internal procedures, and if the situation is not resolved after recourse to the internal procedures
of the party, an appeal may be filed with the Electoral Tribunal of the Mexican Judiciary.

I The Superior Court of the Electoral Tribunal of the Mexican Judiciary decided that the election of political leaders, as well as
the designation of their candidates, falls within the regular activities of political parties. This means that they may be financed
with public funds as a means to support their permanent and regular activities.
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2000, the presidents of five Andean countries have had their terms of
office cut short;'” and citizens show little support for governments and
democracy.

Economic policies — based on the so-called Washington consensus —
and institutional structures have been severely criticized by new political
forces, which have proposed a new order in economics and politics. This
involves moving away from neo-liberal policies and replacing the current
democracy (dubbed ‘formal”) with a better one, supposedly more parti-
cipatory. Taking up positions on the left of the political spectrum, though
with clearly populist overtones, these forces — several of them outsiders —
proposed that new constitutions should be adopted.

This turn to the Left — a term open to dispute — of the Andean region
kindled the so-called national re-foundational projects currently pursued
by Presidents Hugo Chavez (Venezuela), Evo Morales (Bolivia) and
Rafael Correa (Ecuador), as well as by Ollanta Humala (Peru), who lost
in the 2006 presidential elections against Alan Garcia. It should be noted,
though, that not all governments in the region have turned to the Left.
Colombia is governed by a conservative, pro-American president and
Peru’s new president, Alan Garcia, is a moderate.

In short, dissatisfaction with democracy is accompanied by rejection of
the most traditional and historically important political parties, which are
associated with the few successes and many failures of governments in
the region. Andean party systems are highly fragmented. On average,
there were 19 parties in parliament in 2005 in each of the countries.'®
Fragmentation is accompanied by pronounced electoral volatility, both
between parties and within them,'® a notable presence of political out-
siders and considerable cross-party movement. Three countries (Bolivia,
Ecuador and Venezuela) are in the middle of a process of deep institu-
tional restructuring through changes to their constitutions, and these
changes are still difficult to evaluate since they have not yet been com-
pleted. What can be observed are the regulations concerning political
parties.

As regards institutions dealing with political parties, the Andean coun-
tries generally rely on an independent electoral court.?? All the countries
have an entity of this kind, whose primary function is to ensure compli-
ance with regulations concerning political parties, along with those con-
nected with electoral activities. It has also been considered necessary to
establish some kind of legal recourse to settle disputes among the parties,
albeit with different powers from country to country. The legality of party
regulations is guaranteed by a constitutional tribunal.

There is also concern in the region for the independence of political
organizations when defining their internal organs in their respective stat-
utes. The laws governing parties seek to guarantee some level of internal
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democracy within the party organization, either by establishing obliga-
tory internal structures (such as an assembly) or by specifying intervals
for the election of party officials. Regarding requirements for electoral
registration, parties are required to present a minimum number of fol-
lowers. In Ecuador, Peru and Venezuela, moreover, a national party
presence is obligatory in a specified number of provinces. In this regard,
it is noticeable that Andean countries attach great importance to the
challenge of representation. Today those parties are favoured that are
supported by a great number of citizens in several regions of a country.

In the matter of internal democracy, we can observe a transitional pro-
cess from closed party structures to more open ways of decision-making,
but internal elections — though regulated in all the countries — have had
only marginal effect in practice so far. As noted before, the ‘“‘challenge
of representation” seems to collide with the challenge of control by the
more traditional leadership, and this leads to internal elections that are
not really competitive.

Regulation for public funding of political parties exists in all Andean
countries except for Venezuela. In four countries, funding is limited by
certain restrictions regarding donors, recipients and the amounts of
money. There is an emphasis on administrative and financial penalties in
the event of non-compliance with the rules. Generally, in the Andean re-
gion we can see that the emphasis is on having representative parties,
leaving internal democracy and organizational structure in a position of
secondary importance. Thus there are parties that, although clinging to
an oligarchical internal structure, legitimize themselves through the num-
ber of signatures they submit to the registration authorities.

Despite this, the outlook in the Andean region cannot be considered as
being negative. The appearance of leftist governments has not so far re-
stricted political party development (as happened, for example, during
the government of Alberto Fujimori in Peru). Anti-party rhetoric, al-
though used by some leaders, has not yet affected the constitutional/legal
framework, and this can be partly explained by the commitments to dem-
ocratic government undertaken by Latin American political classes under
the scrutiny of the international community.

Peru

Peru is a country that has oscillated between dictatorship and democracy
throughout its history. At the same time, of all Latin American countries
it has made the greatest effort to implement highly sophisticated judicial
regulations for political parties.

The country has suffered from serious problems pertaining to party
representation and fragmentation since the era of President Alberto
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Table 6.6 Mechanisms for choosing candidates, authorities and minority representation in the electoral processes of Andean

countries
Posts filled by free elections Mechanism Quota by sex
for selecting
Constitution Law Internal elections authorities From % of list Placed % of posts
Bolivia No No Yes, electoral 1997 30 Yes 30
legislation
Colombia No Yes Yes, open No 2000 30 No
Ecuador No No No 2000 40 Yes
Peru No Yes Yes, party chooses Yes, electoral 1997 & 30 No 30
whether open legislation 2003
or closed
Venezuela Yes Yes Yes, closed No 30

Source: Compiled by the authors.
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Table 6.7 Choosing presidential candidates in the Andean region

Open Closed Executive Party
primaries primaries Conventions board leader
Bolivia MNR, MIR, ucCs
MAS, ADN
Colombia PL PC PC, PL
Ecuador ID, DP ID, DP, PSC  MUPP PRE
Peru PAP, AP PAP, PP
Venezuela COPEI AD, COPEI AD, COPEI, MVR, PPT
MAS

Source: Compiled by the authors.

Notes: AD: Accién Democratica; ADN: Accion Democratica Nacionalista; AP:
Accién Popular; COPEIL Comité de Organizacion Politica Electoral Indepen-
diente; DP: Democracia Popular; ID: Izquierda Democratica; MAS: Movimiento
al Socialismo; MIR: Movimiento de Izquierda Revolucionaria; MNR: Movi-
miento Nacionalista Revolucionario; MUPP: Movimiento de Unidad Plurinacio-
nal Pachakutik; MVR: Movimiento V Republica; PAP: Partido Aprista Peruano;
PC: Partido Conservador; PL: Partido Liberal; PP: Peru Posible; PPT: Patria Para
Todos; PRE: Partido Rodolsista Ecuatoriano; PSC: Partido Social Cristiano;
UCS: Unidn Civica Solidaridad.

Fujimori in the 1990s.2! After the fall of Fujimori in 2000, recuperating
political parties coexisted with new organizations — many of them off-
shoots of the former — and emerging political groups. The 2001 elections
highlighted this panorama, in a context of democratic transition, but nev-
ertheless offered conditions to seriously consider new rules of the game
for political parties that would enable a solid representational system
to be built. In this climate of democratic transition, public opinion de-
manded a new political party law. There had been several attempts since
1982, none of which had been successful. All-party talks with academics,
electoral organizations and civil representatives — facilitated by Interna-
tional IDEA and its local partner, the non-governmental organization
Asociacion Civil Transparencia — reached a consensus in the Congres-
sional Constitution Commission after nearly two years of discussion. On
1 November 2003, the first political party law (Ley de Partidos Politicos,
LPP) in Peruvian history was passed. The fundamental purpose of this
was to strengthen and consolidate the political party system on a national
scale, to introduce mechanisms of internal democracy and to establish
financial transparency.

The LPP consists of 41 sections grouped under six titles in three the-
matic areas: “Founding and Recognition of Political Parties”,?>? “Intra-
Party Democracy”** and “Political Party Financing”.?* The LPP had to
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deal with the rejection of political parties, as mediators and representa-
tives, as well as problems such as party fragmentation, outsiders, cross-
party movement, poor organization of the party apparatus, a decline in
membership and scant economic resources. A study of the behaviour of
politicians showed that they gave priority to initiatives with media impact
and postponed or even blocked discussion and implementation of longer-
lasting reforms that could combat poverty and that might affect interest
groups.?® This was seen as a considerable problem, although Peru is
probably not the only country in the world featuring this kind of behavi-
our by politicians.

Although the LPP is a demanding norm, it was not applied as ex-
pected, showing that, without political will and without electoral entities
dedicated to its proper application, party regulation can become ineffec-
tual. Worse, when elections drew near, many parliamentarians realized
they had approved a law that would make it difficult for them to take
part (and perhaps be re-elected) in the 2006 elections. After becoming
aware of this, not much effort was made to obtain agreements, since as
time passed the parliamentarians were turning progressively into candi-
dates and acting as such. Thus, institutional weakness revealed its most
perverse effects.?®

The challenges the law was supposed to overcome were not met, either
because the norms were changed or because they were not effectively ap-
plied. This process can be observed in three areas in which it is possible
to analyse the parties in the framework of application of the law.

The 36 political parties: Doubtful registration

Never was a law so demanding as regards requirements for the registra-
tion of political parties. The requirements were supposed to limit the
number of parties, especially those with weak institutions. However,
what happened was the opposite: the number of parties registered was
the highest in history. Clearly, this fragmentation would not help to es-
tablish majorities, making it difficult to reach agreements or pacts and
creating a threat to governance.

A starting point to explain this problem is the first temporary provi-
sion. It established that parties already registered at the time the law
came into force did not have to submit the signatures of supporters
(1 per cent of the voters — about 130,000 signatures), but that they did
have to comply with the other five requirements.?” This provision bene-
fited 22 political groups. For unregistered parties, the requirement to
submit the signatures of supporters and to set up party committees repre-
sented an enormous obstacle. The LPP demands that parties show proof
that they have set up at least 65 provincial party committees with a mini-
mum of 50 members each, distributed over two-thirds of the national
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territory (17 departments), which is to say 3,250 members. The objective
of this rule was to restrict access for political parties that are not capable
of having a permanent organizational structure and a broad base of
support.

The main reason so many parties were eventually able to register is
that the electoral authority in charge of the process, the National Jury of
Elections (Jurado Nacional de Elecciones, JNE), did not rigorously verify
if parties met all the requirements, particularly the one relating to party
committees. Media reports later showed that in many provinces those
committees did not exist or had been created by forging documentation
and memberships. Also, signatures were not checked and many of them
seem to have been falsified.

As the flaws of the registration process became obvious, Congress —
pressured by public opinion — introduced a legal threshold of 4 per cent
of valid votes at the national level for any party to obtain representation
in parliament.?® This was an attempt to prevent fragmentation, which the
inadequate compliance with the regulation had actually encouraged.
Nevertheless, in the end there were 23 presidential candidates and 25
parliamentary lists standing in the elections.?’

Internal elections, yes; democratic ones, no

Low levels of internal participation, little say in party decisions and no
part in the selection of the leadership and candidates were the subjects
in the discussion on political parties. The LPP provided a legal frame-
work and it was implemented in 2005, with the general elections in April
2006 in mind.*° Here too, however, the implementation had obvious
flaws. The LPP had established a logical sequence of deadlines connected
with the electoral schedule. The registration of political parties and the
setting-up of alliances should have been followed by internal candidate
selections. The purpose was to institutionalize and strengthen parties
by imposing a strict timeline that would ensure early awareness of candi-
dacies and avoid the presence of outsiders.

However, Law No. 28581, passed on 27 June 2005, modified various
articles of the LPP. Among other things it substantially changed the
time periods established for the setting-up of alliances, internal elections
and the registration of presidential and congressional candidate lists. The
original law stipulated that the period for setting up alliances ended not
less than 210 days before election day. The modifications shortened this
to 120 days. The reduction of all the periods brought confusion and diffi-
culty in clearly observing what stage the process was at. Given the fact
that there were about 30 legally registered organizations participating,
the scenario was not well suited for observing and supervising the candi-
date selection processes of the parties.
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The selections had several problems, among them a lack of indepen-
dence of the internal electoral entities and interference by the presiden-
tial candidates and prominent party leaders in drawing up the lists.
Presidential tickets were not always approved by a competent internal
body. Several parties actually rented themselves out, since they offered
and accepted strangers as their presidential nominee. There were parties
without candidates and candidates without parties, and mutual conces-
sions were made in order to be able to compete, showing how precarious
the level of institutionalization of parties was.

Lastly, in the case of internal elections to choose representatives for
parliament, there was little competition and in many cases the result — if
known — was not really binding. Besides, in many cases the decision of
the presidential candidate had more weight than the wishes of the mem-
bers of the parties. Reports from the electoral organizations — when they
existed — were not taken into account, and almost none of the irregular-
ities were taken into consideration by the JNE to prevent registration of
a list or a candidate.

Party financing: Eyes on the voting booth

Until recently the financial operations of Peruvian parties were very
opaque. The intention of the LPP was to regulate funding, both from
public and from private sources. The law obliges parties to reveal their
sources of financing and establishes that donations by an individual or a
legal entity cannot exceed 60 taxation units (UIT) per year.?! Candidates
cannot receive direct donations of any kind, except with their party’s
knowledge and within the same limits that apply to the party itself.
Incoming funds from whatever source are entered in the party’s books
and, unless proved otherwise, undeclared income is presumed to be
from a prohibited source. Thanks to the LPP, this information was avail-
able for the first time, and was offered on the web page of the National
Office of Electoral Processes (Oficina Nacional de Procesos Electorales,
ONPE), one of the official bodies in charge of the elections. In many
cases the requirements established by law were not complied with. Var-
ious irregularities were discovered, such as parties that claimed not to
have any financial means despite being able to meet the registration re-
quirements, which is a costly process.

There was a low level of organization of the parties and their financial
behaviour was still informal and characterized by the intention of reveal-
ing as little information as possible. Nevertheless, the presentation of this
information has been of vital importance in the attempt to regulate party
activities. Simply having to comply with this obligation strengthens the
parties, and citizens are able to know what is happening and also to play
an active and supervisory role.
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The Peruvian party law: Success or failure?

Lack of rigour in the application of the Peruvian party law weakened the
potential of the law to reduce the number of competing parties. Although
during the 2006 elections the large number of presidential tickets and
parliamentary lists encouraged party fragmentation and created serious
difficulties for political representation, the introduction of the threshold
for representation was a measure that counteracted this danger. None-
theless, the Peruvian party system remains fragmented and weakly insti-
tutionalized and a considerable number of citizens do not feel properly
represented by the political system, a situation that generates the poten-
tial for conflict in the future.

Conclusion

The prospects for democracy in Latin America and the impact of conflict
on the political system will depend to a great extent on the ability of the
system to produce appropriate results. Large parts of the population in
Latin America are still marginalized economically and politically, despite
the fact that most countries have been democratic now for at least a de-
cade. In the medium term, this dissatisfaction with the concrete results of
government activity may very well translate into a decline in diffuse sup-
port for democracy as a form of government.

The region’s great economic inequalities create a cleavage with huge
potential for conflict. The decisive question will be the extent to which
the political system will be able to integrate the large marginalized
groups. If the party system is unable to take up their demands, upheavals
such as the one in Venezuela are likely to re-occur and we will witness a
rise of (neo-)populism in different flavours. This does not necessarily
mean that conflicts will be violent, but virulent conflicts that arise outside
the political system have generally paralysed the countries in Latin
America and led to (further) instability.

Countries then risk entering a vicious circle where the inability of the
political system to deliver results creates frustration among marginalized
sectors of the population, who take their protest to the streets and, by
paralysing the system, further aggravate the problems of the political
system’s performance. Recently, a number of Latin American countries
have started new constitution-building processes in an attempt to “re-
found” their countries. It remains to be seen if these processes can actu-
ally fulfil expectations or if they will merely be a remake of the many
futile institutional reforms of the past two decades.
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Party regulation in Central and
Eastern Europe and Latin
America: The effect on minority
representation and the propensity
for conflict

Johanna Kristin Birnir

Parties are at the centre of political life for voters in diverse democracies
as the venues for the expression of group concerns in the legislative
game.! According to some of the more influential political scientists,
party system stability is essential to the proper functioning of a democ-
racy.” High levels of party system fragmentation are also considered det-
rimental to the proper functioning of democratic regimes. Fragmentation
complicates coalition-building in the legislature and inhibits compromise
on policy issues.?

In general, the greater the social diversity, the greater the fragmenta-
tion of parties in the legislature, since parties will appeal to and represent
distinct social cleavages.* Underlying ethnic cleavages interact with insti-
tutional barriers to partly determine the number of parties in the legisla-
ture. The barriers include allocation rules, particularly the number of
seats in each district (district magnitude): the higher the district magni-
tude, the greater the number of parties in the system.” Interestingly, how-
ever, analysis of the effect of party regulation institutions, which affect
electoral mobilization into separate political parties and the consequent
potential for legislative fragmentation before allocation institutions ever
come into play, is only beginning to emerge.®

Party formation requirements vary greatly between countries and it is
important to define the term more precisely. Broadly speaking, party for-
mation rules can apply to the initial registration of a party and/or regu-
late its continued survival and political participation. Requirements for
registration of a political party and/or independent candidates are usually

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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Table 7.1 Some common ballot access requirements

Pre- and/or post-election
requirements Examples of implementation

Popular support (a) Collect a specified number of signatures.
(b) Obtain a specified number of votes in a prior
election at a lower level to qualify for a ballot.
(c) Obtain a specified number of votes to retain
registration after the election.

Spatially distributed (a) Signatures or votes obtained must be distributed
popular support in a specified manner in the country.
Financial viability (a) Pay a specified amount to appear on a ballot.

(b) Pay a specified amount in a fine if electoral
showing does not reach a specified threshold.

Note: The table does not represent an exhaustive list. A ban on ethnic parties
is, for instance, a restriction on party formation, but this rule is not common and
therefore not included in the table.

contained in either electoral law or party law. The most common types of
requirement, summarized in Table 7.1, are that a new party must register
a certain number or a certain percentage of voters as supporters in order
to qualify for the ballot the first time around. If the requirement is a part
of electoral law, the party may have to register before every election. Al-
ternatively, the party must have received a certain percentage of the vote
in a lower-level election to qualify for the ballot in a higher-level elec-
tion. When, however, the requirement is in the party law, parties may
have to register only once, unless a separate clause in the electoral or
party law rescinds their registration owing to, for instance, a lacklustre
performance in elections.” Post-election requirements are not uncommon
both in established democracies and in newer democracies in Latin
America,® but they are rare in the Eastern bloc.” Occasionally, signature
or vote requirements are accompanied by a spatial distribution require-
ment, in that signatures must be obtained from certain parts of the coun-
try or state. Sometimes, financial requirements are also a part of the
ballot-access requirements, either as a pre-election deposit or as a post-
election fine.

Little is written about the role of formation rules in party system devel-
opment and to my knowledge only Birnir, Bogaards and Reilly explicitly
make the connection between formation rules and hotly or even violently
contested politics.!® For example, the mechanism investigated by Reilly
for the role of formation rules in mediating conflict is that they counteract
natural tendencies of inter-group fracture and the consequent propensity
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for conflict by promoting consolidation of the party system.'! In contrast,
Birnir argues that ethnic politics are not inherently conflictual.'? Rather,
ethnic minority groups are likely to engage in protest and even violence
when other electoral alternatives are exhausted.

Building on the emerging literature, this chapter ponders two related
questions. First, which came first: the conflict or the institution? Does
ethnic conflict prompt the adoption of institutions aimed at resolving eth-
nic strife or do institutional constraints contribute to conflict among
ethnic groups? Second, once formation institutions are adopted in either
conflictual or peaceful diverse societies, what is their effect.

The likely answer to the question of which came first, conflict or insti-
tution, is that it could be either. Where ethnic minority groups have mo-
bilized and engaged in conflict prior to democratization for reasons
exogenous to the electoral process, it is likely that ameliorating the con-
flict is a priority of democratic state builders. State builders may, for
example, use formation institutions as one way to de-emphasize the exist-
ing divisions around which the conflict is taking place or to prevent the
existing conflict from entering the electoral arena. For example, prior to
democratization in Indonesia in 1998, several ethnic minorities used sig-
nificant violence against the state. In addition to the East Timorese, these
include the Acehnese, who have sought independence since 1976, and
the Papuans, who were incorporated as the twenty-sixth province of In-
donesia only in 1969.1* As noted by Reilly, the explicit objectives of In-
donesian state builders were to consolidate the party system and counter
secessionism by, for instance, requiring that all parties have national sup-
port.}4

In many cases, however, ethnic minority groups are not mobilized for
political action and/or conflict prior to democratization.'® In such cases
it is unlikely that state builders consider ethnic conflict resolution an ob-
jective in state-building. Nonetheless, they may incorporate formation
institutions into the construction of democratic institutions for reasons
unrelated to ethnicity. For example, prior to democratization in 1979 in
Ecuador, the indigenous were poorly mobilized and had only ever en-
gaged in very low-level protests against the state. Consequently, it is
unlikely that state builders in Ecuador had ethnicity in mind when fash-
ioning party formation rules. Indeed, according to Mejia Acosta,'® the
spatial formation rules adopted in Ecuador were explicitly constructed
to counter the extreme party fractionalization that was thought to draw
on regional divisions, and there is no evidence to suggest that these rules
were intended to exclude the indigenous population. Indeed, the Ecua-
dorian spatial registration requirements prevented representation of in-
digenous interests in the legislature only if the sole avenue for such
representation was separate indigenous parties.!’

As these examples illustrate, formation rules are instituted to consoli-
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date party systems by preventing or reducing systemic fragmentation
where parties draw on separate cleavages, but only in select cases are
the pertinent social divisions ethnic. The answer to the second question,
regarding the effect of these rules once instituted, is more complex. Let
us first consider anecdotally the effect where formation rules were specif-
ically instituted to handle ethnic conflict by eliminating ethnic and re-
gional parties. In Indonesia, party fragmentation has decreased since
democratization.'® Conflict has not. According to the Minorities at Risk
rebellion score,!® there is no immediate evidence of a decrease in rebel-
lion perpetrated by the Acehnese or the Papuans against the state. In-
deed, Reilly points out that there may be a significant cost to retarding
party fragmentation through the use of formation rules. These costs in-
clude favouring incumbents over challengers and upsetting the balance
of politics to the point of encouraging a coup or other types of political
crisis.?® Similarly, Birnir and Van Cott suggest that the benefits of ethnic
representation may outweigh the costs of increasing party fragmenta-
tion.?! Therefore, although formation rules evidently reduce fragmenta-
tion, it is not clear that they have the effect of reducing ethnic conflict
where intended to. However, many of the countries where formation
rules were explicitly introduced to counter ethnic tension, manifesting
through fragmented party systems, are new democracies and it is possible
that the consolidation that is evident in these party systems is across eth-
nic cleavage lines or will eventually be across cleavage lines with benefi-
cial effects on conflict. It is also possible that such consolidation has
already improved ethnic relations, though this may not be evident in the
available data. For example, in Indonesia the trajectory of the conflict
might have been increasing but for the reform.?? Alternatively, party sys-
tem consolidation in these countries simply means that particular cleav-
ages are excluded from representation. The probability of exclusion
likely increases as polarization of ethnic groups in society increases, and
in the long term may have detrimental effects on the development of eth-
nic conflict.?3

The question that remains unanswered pertains to the effect of forma-
tion rules in diverse societies where these rules were probably not insti-
tuted to reduce conflict because there was little if any ethnic conflict
prior to the institution of the rules. With the exception of conflictual
states that were formerly a part of the Yugoslav republic, prior to democ-
ratization there was little if any sustained organized violence perpetrated
by ethnic minority groups against the state in Central and Eastern Eur-
ope or in Latin America.>* Furthermore, countries in Central and East-
ern Europe and Latin America democratized more than a decade and
a half ago, which allows for some better inferences about the effect of
formation rules where they are temporally prior to sustained violent con-
flict. Consequently, the remainder of this chapter focuses on the effect of
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formation rules on political conflict in Latin America and Central and
Eastern Europe, excluding the exceptionally violent politics of the for-
mer Yugoslav states.

In sum, the following discussion shows that formation rules are very
effective at reducing overall party fragmentation. However, formation
rules that by themselves exclude ethnic groups from political representa-
tion are problematic because there is circumstantial evidence to suggest
that such rules provoke the ethnic minority group and contribute to con-
flict. Formation rules that pose restrictions that fall short of excluding a
group are also associated with a reduction in the number of parties, but
this reduction might have beneficial effects on the political consolidation
of the ethnic group. Consequently, policy makers who want to maximize
the benefit of party system consolidation and minimize the dangers of
ethnic conflict might consider instituting system-consolidating formation
rules, such as signature requirements, that pose barriers and may even
encourage inter-ethnic cooperation but do not by themselves exclude a
group, provided that the number of required signatures does not exceed
the voting population of the ethnic minority.

The origin of formation rules

With the exception of the emerging literature on formation rules,?® there
is very little written on why formation rules were adopted in specific
countries. The literature on the reasons for the adoption of electoral
rules of allocation is, however, quite substantial. Since both types of in-
stitution shape party systems and political careers it is likely that the
literature on the adoption of rules of allocation can inform us about
why particular formation rules were adopted. A common belief in the
electoral literature is that electoral rules in emerging democracies are
adopted as a result of undemocratic pacts among select established ac-
tors.?® Furthermore, politicians are thought to try to manipulate institu-
tions or the choice of institutions to their own advantage,?’ to the extent
possible under uncertainty?® and with multiple and often contradictory
incentives of the participating politicians.>®

In Central and Eastern Europe, the initial rules governing elections
were characteristically forged in roundtables focusing explicitly on proce-
dural issues, and included incumbents and some members of the opposi-
tion.>® Although Central and East European actors probably acted in
self-interest in the selection of rules, as predicted by the literature, un-
certainty in many cases prevented them from making choices that actu-
ally served their self-interest in the long run.?! Generally speaking, the
primary emphasis was on allocation rules, and formation rules were both
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simple and very minimal3? or explicitly aimed at reducing party frag-

mentation.®® In Poland, subsequent electoral reform to reduce party
fragmentation also focused on allocation rules rather than party forma-
tion.** Changes to allocation rules and the institution of deposits for elec-
toral participation have played a similarly important part in reducing
party fragmentation in the Czech Republic. In addition, state funding of
parties is an important instrument in reducing party system fragmenta-
tion and increasing party cohesion in the Czech legislature.>> Whereas
other law, for example in Albania and Bulgaria, has been used to restrict
ethnic party formation*® and political participation, I have found no evi-
dence that in Central and Eastern Europe formation rules were initially
instituted for this purpose. On the contrary, the institution of new rules in
the late 1990s in Estonia and Latvia that require candidates to have ad-
vanced proficiency in the state language is thought by some to be aimed
specifically at hampering the participation of Russian minority parties.*’

In Latin American countries with large indigenous populations, forma-
tion rules were similarly instituted to reduce party fragmentation and/or
solidify majority party control. In Ecuador, for example, the objective of
formation rules was to reduce party fragmentation.*® According to Balin-
ski and Gonzales, a 1989 electoral reform in Mexico aimed at reinstitut-
ing the advantage of the PRI (the Institutional Revolutionary Party) after
earlier reform had granted greater access to smaller parties.®® In the
aftermath of the Chiapas insurrection, a 1994 reform improved the 1989
law but did not update apportionment in line with new census data, with
the result that the ethnically diverse region of Chiapas still has fewer
seats than it should according to newer census data. Balinski and Gon-
zales do not, however, discuss any effects of formation rules.*® This sug-
gests that formation rules have not played a large part in restricting
ethnic participation in Mexico and that these rules were probably not in-
stituted with ethnic populations in mind but rather had the same purpose
as other electoral rules.*! This interpretation is consistent with Birnir,
who argues that it is unlikely that spatial formation rules have had much
effect to date on indigenous party formation in Mexico owing to the re-
cent democratization and the continued violent state response to indige-
nous organization limiting the political opening.*?

Similarly, I have found no evidence that formation rules in Peru were
specifically intended to halt indigenous party formation.** Indeed, draw-
ing on Van Cott, the slow progress of mobilization of indigenous
communities in Peru makes it very unlikely that ethnic parties were con-
sidered a problem by state builders during re-democratization in the mid-
1980s.** The first Peruvian indigenous party did not appear on the
electoral scene until 1999, and then only in local elections.*> A plausible
explanation for this delay in indigenous party formation in Peru is that
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ethnicity continues to be very weakly politicized. According to a variety
of specialists, from academics to party leaders, I interviewed during the
electoral campaign in 2001, indigenous identity in Peru is not a salient
political category. The reasons range from discrimination against indige-
nous groups, to alternative politicization and mobilization of indigenous
constituencies on the basis of class, to the general political disarray of
the 1990s, which deterred any new party formation. Furthermore, in con-
cert with conventional wisdom about incumbents reforming the rules to
their own advantage, some believe the revision of the 1993 election law
that dropped the spatial formation requirement was intended to advan-
tage President Fujimori’s electoral vehicle and had nothing to do with
considerations of ethnicity.*® Similarly, Bolivia and Guatemala never
employed registration requirements that were sufficiently restrictive to
exclude indigenous party formation or evidently specifically targeted eth-
nic groups.*” Colombia does not have a large indigenous population.
However, Moreno has examined the effects of formation rules there and,
gauging from her discussion, it is not apparent that changes of formation
rules resulted from indigenous concerns but rather they aimed to “open
up the political arena to marginalized and unrepresented interests’” more
generally.*® In contrast, the elimination of restrictive formation rules in
Ecuador probably did result from indigenous concerns.*’

In sum, therefore, and as expected, it appears that, in ethnically diverse
Central and East European and Latin American countries that had not
experienced ethnic conflict prior to democratization, formation rules
were not adopted with an eye to restricting ethnic representation. Rather
these rules were instituted to prevent party system fragmentation and
with the objective of furthering incumbent advantage when there was an
articulated objective. When these rules were changed, indigenous and/or
ethnic concerns or concerns about ethnic populations were not evidently
the primary determinants of change, with the exception of liberalizing
changes made in Ecuador and restricting ones in Estonia and Latvia.

The effect of formation rules on ethnic populations

The question then becomes: what is the effect of formation rules on eth-
nic populations where such rules were instituted for motives of party sys-
tem consolidation rather than with the ethnic populations in mind? Put
differently, do these formation rules have any unintended consequences
for the ethnic populations in question? For example, Birnir argues that
ethnic group propensity for rebellion against the state increases over
time where electorally active ethnic groups are excluded from the execu-
tive.>® Ethnic exclusion from the executive occurs where (a) ethnic par-
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ties are not institutionally viable; or (b) viable ethnic parties are unable
to access government; and (c) non-ethnic parties that over time have ac-
cess to government do not represent the ethnic issue in the executive. An
implication of this argument is that, where ethnic groups are not repre-
sented by multi-ethnic parties, formation rules that prevent ethnic repre-
sentation through ethnic parties are likely to increase the probability that
an ethnic group engages in violence against the state.

Prior to examining the possible effects of formation rules on the do-
main of ethnic politics, it is imperative that we establish the conditionality
of this hypothesized causal effect. This conditionality is determined by
the interaction of the formation rules with (a) other institutions and (b)
the demographics of the country and group in question. For example,
changes in formation rules in Colombia show how the effects of forma-
tion rules may be offset by other institutions.>* In 1991, party regulations
were altered to allow movements to run in elections as opposed to only
parties. One would expect this change to encourage the formation of
new parties. In 1994, however, the requirement for votes or signatures
was increased,’? which may seem more likely to deter citizen-based or-
ganizations from functioning as parties. If, however, we take into consid-
eration the added stipulation of party funding for any movement that
clears the signature/vote/representation threshold, it seems likely that
overall there should be a proliferation of parties.®® In sum, the effect of
the increased registration requirement pertaining to the party formation
rules in Colombia was probably offset by allowing movements to run and
by the new funding opportunities.

Assuming for a moment that we can hold the effect of such intervening
institutions constant, below I discuss in some detail how attributes of
ethnic minority groups, such as size, cohesion and geographical concen-
tration, theoretically interact with formation rules to affect the group pro-
pensity for seeking representation by forming ethnic political parties and
the consequent potential for conflict behaviour.

Differences in ethnic diversity and formation rules

A comparison between Tables 7.2 and 7.3 in this chapter and Table 5.1
in Florian Bieber’s chapter shows that there are some very interesting
differences in the ethnic composition of minorities between the two re-
gions.’* Generally speaking, ethnic minorities in Central and Eastern Eur-
ope are national minorities that often trace their roots to neighbouring
countries. One notable exception to this is the Roma, who may constitute
a racially distinct group.®® In Latin America in contrast, notable minor-
ities are racial (indigenous, black or mestizo) and linguistic (indigenous)
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Table 7.2 Ethnic diversity in Central and East European countries that did
not experience significant sustained ethnic conflict prior to the most recent
democratization

Country Ethnic fractionalization® % Roma®
Albania 22 2.94
Bulgaria 40 3.70
Czech Republic 32 0.30-2.90
Estonia S1 0.06
Hungary 15 1.30-7.78
Latvia .59 0.58
Lithuania 32 0.08
Macedonia .50 2.30-10.30
Moldova .55 4.65
Poland 12 >0.10
Romania 31 1.80-7.90
Slovakia 25 1.50-6.60
Slovenia 22 3.50
Notes:

“Calculated by A. Alesina et al., “Fractionalization”, Journal of Economic
Growth, 8, 2003: 155-194.

®Minority Rights Group, World Directory of Minorities (London: Minority Rights
Group International, 1997); Pivi Hernesniemi and Lauri Hannikainen, Roma
Minorities in the Nordic and Baltic Countries. Are Their Rights Realized? (Rova-
niemi: Lapland’s University Press, 2000; publication of the Northern Institute
for Environmental and Minority Law). As reviewed by Peter Bakker, Institute
for Linguistics, Aarhus University, at <http://www.minelres.lv/minelres/archive/
06032001-12:03:42-13702.html) (accessed 3 April 2008).

minorities that, in the case of indigenous inhabitants, are native to the re-
gion. In a few cases (Brazil, Costa Rica and Peru), Chinese and Japanese
also constitute a very small minority (1-3 per cent).

This variety in diversity leads to the expectation that the content and
type of demographic interaction with party registration rules will differ
between countries depending on the size, cohesion, geographical concen-
tration and attributes specific to the group.>® Attributes of the individual
group interact with the specific types of party registration rules in ways
that make them more or less of a barrier to electoral participation by
the group and the resulting group potential for conflict behaviour. For
example, a ban on ethnic parties affects only linguistically and/or cultur-
ally distinct groups such as indigenous peoples and national minorities,
but not de facto racial groups. Consequently, where other avenues for
the political representation of the group are prevented, one might expect
a ban on ethnic parties to augment the conflict potential of linguistically
and culturally distinct groups but not of racial groups.

Size of the group is another characteristic that is important to the im-
pact that formation rules will have. Racial groups, for instance, tend to be
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Table 7.3 Ethnic diversity in Latin American countries that did not experience
significant sustained ethnic conflict prior to the most recent democratization

Ethnic % indigenous % African-
Country fractionalization® population® American®
Argentina .26 1.40 No data
Bolivia 74 62.05 0.04
Brazil 54 0.16 45.00
Chile 17 7.06 No data
Colombia .60 2.70 26.00
Costa Rica 24 0.75 2.00
Dominican Republic 43 0.00 No data
Ecuador .66 24.85 10.0
El Salvador .20 1.69 No data
Guatemala S1 63.00 No data
Honduras 19 11.88 No data
Mexico .54 9.47 No data
Nicaragua 48 7.59 No data
Panama .55 7.78 No data
Paraguay 17 1.96 No data
Peru .66 38.39 5.00
Uruguay 25 0.00 4.00
Venezuela .50 1.48 10.00

Notes:

“Calculated by A. Alesina et al.,, “Fractionalization”, Journal of Economic
Growth, 8, 2003: 155-194.

b Anne Deruyttere, Indigenous Peoples and Sustainable Development. The Role of
the Inter-American Development Bank (Washington, DC: Inter-American Devel-
opment Bank, 1997), except Bolivia (from 2000 census) and Colombia (from 1993
census).

‘Inter-American Dialogue, “Afro-Descendants in Latin America: How Many?”’,
Race Report (Washington, DC: Inter-American Dialogue, 2002).

larger than the average national ethnic minorities and may, therefore,
demand greater input in a country’s governance than small national
minorities, whose primary objective is more likely to involve greater
autonomy over their own affairs. When restrictive formation barriers suc-
cessfully keep the larger groups from representation one might expect
any subsequent political conflict to be more bitter and have as its objec-
tive a more radical change to national politics than the change a small
national minority might seek. Which type of group, small or large, forma-
tion rules are likely to present the greatest barriers to is not, however,
entirely clear. For example, larger more internally diverse groups are
less likely to overcome the collective action problem required to mobilize
successfully.®” An example includes the indigenous peoples in Bolivia,
who constitute a racially distinct group but are internally quite divided
into divergent linguistic groups. Until recently this group was not unified
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in its political mobilization.’® Any additional barriers presented by for-
mation rules will likely further prevent successful collective action by such
large groups. At the same time, small groups may experience difficulties
in mobilizing enough of their members for political action. In the case of
small groups, formation rules may therefore prevent the successful con-
clusion of an already difficult task. How small is too small for electoral
mobilization is not evident. For example, in relatively homogeneous
Poland the small German minority does run a separate party in national
elections, and the same is true for Greeks in Albania, but a party repre-
senting the sizeable community of Ukrainians in Moldova has never
gained legislative representation.

Pre-election signature requirements are among the specific rules that
interact with the size of the group to alter its potential for mobilization
and representation and consequent potential for conflict behaviour. The-
oretically, pre-election signature requirements place a proportionally
heavier burden on smaller groups and groups in the early stages of mobi-
lization than on large and established ones. Indeed, where electoral insti-
tutions are very permissive, the registration requirements effectively
substitute for the effects of more restrictive electoral institutions. Alter-
natively, because pre-election signature requirements work as an incen-
tive for internal party consolidation, if the requirements are not
sufficiently high, ethnic groups that might otherwise consolidate to run a
unified political party fragment in their electoral competition to the detri-
ment of ethnic group representation.>®

For example, it is likely that Peru’s delay in indigenous party formation
until 1999, well after the spatial requirement was dropped in 1993, was
influenced by the increase in the number of votes required for party re-
gistration, which occurred at the same time that the spatial portion of the
requirement was eliminated.®® Similarly, in Bolivia, the change in pre-
election signature requirements, from no requirement to a requirement
of 0.5 per cent of registered voters, is associated with a dramatic decline
in the number of registered political organizations — from 72 before the
1985 election (of which 18 participated in the election) to 15 before the
1989 election (of which 10 participated in the election). However, only
some of those parties were indigenous and none represented a substan-
tial portion of the very large indigenous population. Had the requirement
been more stringent, it might have helped consolidate the notoriously
fragmented indigenous political picture in Bolivia sooner.

In Central and Eastern Europe, too, pre-election signature require-
ments present the greatest burden where the minorities that might seek
to mobilize are relatively small. As shown in Table 7.4, signature require-
ments are used in all of the countries examined here except for Albania,
Latvia, Estonia and one Moldovan election. Unless the group is very
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Table 7.4 Some principal party formation rules in Central and Eastern Europe

Requirement for

Election Regional
Country year Signature Deposit distribution
Albania 1991 No No No
Albania 1992 No No No
Albania 1996 No No No
Albania 1997 No No No
Albania 2001 No No No
Albania 2003 No No Large parties
only
Bulgaria 1990 Yes No No
Bulgaria 1991 Yes No No
Bulgaria 1994 Yes No No
Bulgaria 1997 Yes No No
Bulgaria 2001 Yes No No
Czech Republic 1990 Yes No No
Czech Republic 1992 Yes No No
Czech Republic 1996 Yes Yes but No
refundable
Czech Republic 1998 Yes Yes but No
refundable
Czech Republic 2002 Yes Yes No
Estonia 1992 No Yes No
Estonia 1995 No Yes No
Estonia 1999 No Yes No
Estonia 2003 No Yes No
Hungary 1990 Yes No National lists
only
Hungary 1994 Yes No National lists
only
Hungary 1998 Yes No National lists
only
Hungary 2002 Yes No National lists
only
Latvia 1993 Yes Yes No
Latvia 1995 No Yes but No
refundable
Latvia 1998 No Yes but No
refundable
Latvia 2002 No Yes but No
refundable
Lithuania 1992 Yes Yes No
Lithuania 1996 Yes Yes No
Lithuania 2000 Yes Yes No
Macedonia 1990 Yes No No
Macedonia 1994 Yes No No
Macedonia 1998 Yes No No
Macedonia 2002 Yes No No
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Table 7.4 (cont.)

Requirement for

Election Regional
Country year Signature Deposit distribution
Moldova 1994 No No No
Moldova 1998 Yes No Yes
Moldova 2001 Yes Yes Yes
Poland 1991 Yes No National
lists only
Poland 1993 Yes No National lists
only
Poland 1997 Yes No National lists
only
Poland 2001 Yes No No
Romania 1990 Yes No No
Romania 1992 Yes No No
Romania 1996 Yes unless No Yes unless
minority minority
Romania 2000 Yes unless No Yes unless
minority minority
Slovakia 1990 Yes No Large parties
only
Slovakia 1992 Yes No No
Slovakia 1994 Yes No No
Slovakia 1998 Yes No No
Slovakia 2002 Yes No No
Slovenia 1990 Unknown Unknown Unknown
Slovenia 1992 Unknown Unknown Unknown
Slovenia 1996 Yes unless No No
minority
Slovenia 2000 Yes No No

Sources: International Foundation for Election Systems, Election Law Compen-
dium of Central and Eastern Europe (Kiev: IFES, 1995). See also University of
Essex, “Project on Political Transformation and the Electoral Process in Post-
Communist Europe”, at <http://www.essex.ac.uk/elections/) (accessed 3 April
2008), and Lexadin, The World Law Guide, at {http://www.lexadin.nl/) (accessed
3 April 2008).

small, however, pre-election signature requirements probably do not by
themselves exclude groups from participating in electoral politics. For ex-
ample, signature requirements in Bolivia did not prevent indigenous
parties from registering. Similarly, in Ecuador the number of signatures
required until 1995 was low (0.5 per cent of voters) given the size of the
indigenous constituency. In 1995 the requirement was increased to 1.5
per cent of registered voters, but that is still a low number relative to
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Table 7.5 Party formation requirements in Central and Eastern Europe and the
Roma

Most recent signature % Roma, Roma electorally

Country requirements 1997 active
Estonia None 0.06 No
Lithuania 400 founding members for 0.08 No

political parties
Poland 5,000 signatures for each 0.16 No

constituency list
Latvia None 0.58 No
Czech 1,000 founding members for 291 Yes

Republic political parties
Albania None 2.94 No (ethnic parties
banned until 2001)

Slovenia 100 signatures accompanying 3.50 No

every candidate list or 30
for minorities
Bulgaria 50 founding members for 3.69 Ethnic parties
political parties banned — active
only through non-
ethnic parties

Moldova 5,000 founding members for 4.65 Yes
political parties
Slovakia 10,000 declaration of number 6.60 Yes

of members accompanying
candidate list every election

Hungary 750 signatures for candidates 7.77 Yes
in single-member
constituencies every election

Romania 10,000 founding members for 7.93 Yes
political parties, with the
exception of minority
organizations

Macedonia 500 founding members for 10.33 Yes
parties

Sources: For population — Minority Rights Group, World Directory of Minorities
(London: Minority Rights Group International, 1997), higher estimate in range;
Pivi Hernesniemi and Lauri Hannikainen, Roma Minorities in the Nordic and Bal-
tic Countries. Are Their Rights Realized? (Rovaniemi: Lapland’s University Press,
2000; publication of the Northern Institute for Environmental and Minority Law);
for law — see Table 7.4.

the size of the indigenous community. Likewise, it is unlikely that this re-
quirement is responsible for the lacklustre political performance of the
largest ethnic group in Central and Eastern Europe, the Roma.

Table 7.5 examines the relationship between the Roma population and
the content of the latest signature law in some more detail. The table
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accounts for the most recent signature requirement, shows Roma as a per-
centage of the population by country according to one estimate,®! and
denotes whether the population has mobilized electorally. The first trend
to emerge from the table is that electoral activity by the Roma popula-
tion in a given country seems clearly tied to the size of that demographic.
With the exception of the Czech Republic, the Roma are not electorally
active where they constitute less than 3.5 per cent of the population.
They are electorally active in Romania, Macedonia, Hungary, Moldova,
Slovakia and the Czech Republic and through non-ethnic parties in Bul-
garia. In all of these countries there is a signature requirement. Assessing
the effect of the signature requirements on Roma mobilization, therefore,
requires greater attention to the magnitude of the requirement.

Where the Roma are more numerous — in Slovenia, Bulgaria, Mol-
dova, Slovakia, Hungary, Romania and Macedonia — they have accessed
legislatures only in Romania and Macedonia. In Macedonia, the registra-
tion requirement is very low and required only once.®? In Romania,
minorities are exempt from the requirement.®® In Hungary, the require-
ment is not much higher than in Macedonia. However, this requirement
is associated with each election rather than a party’s foundation.®* Con-
sequently, to sustain a political party over time, the organizational capac-
ity of the Roma in Hungary must exceed that of the Roma in Macedonia.
In Slovakia®> and Slovenia,®® too, the requirement is tied to elections.
The Roma in Slovenia are not electorally active but do have some orga-
nization through the Union of Roma of Slovenia, which is quite dynamic
on the cultural scene.®” The most important difference in the effects of
registration requirements on the Roma populations in Slovenia, Slovakia
and Hungary compared with Macedonia is that the group is significantly
smaller proportionally, making the collection of signatures potentially
more difficult. In Moldova, there is no official registration requirement
for elections but the registration obligation of 5,000 active members”
for parties is not insignificant. More importantly, however, there is a
stringent spatial component to the law in Moldova.®® Finally, in Bulgaria
ethnic parties are banned by the constitution. Whereas the Turkish mi-
nority has been able to circumvent this law to present a party that by
and large is recognized as a Turkish minority party, the Roma have
not.®® In sum, therefore, registration requirements possibly hampered
Roma mobilization in Slovenia but, with the exception of Moldova, the
registration requirements clearly did not bar Roma parties from running
in elections.

Furthermore, as demonstrated by the relative success of Roma parties
in Romania, there is nothing inherently apolitical about the Roma but,
for an ethnic minority in Central and Eastern Europe, they tend to be un-
usually poorly mobilized.”® Consequently, the anecdotal evidence from
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Slovakia, where Roma parties did register, suggests that the rule might
have been of more use to Roma representation had it been more strin-
gent. According to Barany, 13 “Romani parties registered prior to the
1998 Slovak national elections, but eventually no Gypsy party ran candi-
dates for parliament on its own”.”! It is possible that the requirement of
a declaration of 10,000 members attached to a candidate list in the elec-
tion may have hampered the participation of these Roma parties.”? It
should be possible, however, for 13 Roma parties to have a voting age
membership exceeding 10,000 because the population constitutes at least
350,000 individuals according to the Minority Rights Group and 400,000
according to Barany.”? It is more likely, therefore, that the requirement
was just high enough to make electoral follow-through difficult for the
high number of would-be contestants, but not high enough to make
them consolidate into a single or a few large parties that could have run
successfully.

In Moldova, however, the spatial component of the registration rules
prevents the electoral participation of the Roma and other ethnic minor-
ities through ethnic parties.”* The same is theoretically true for the party
formation of geographically concentrated groups in other countries but
not of regionally dispersed groups, unless the number of group members
is very small in any one location.”® Indigenous groups in Latin America
and some national minorities in Central and Eastern Europe tend to be
geographically concentrated, but geographical concentration is less com-
mon for racial non-indigenous minorities in Latin America. Existing spa-
tial requirements in Central and Eastern Europe are, however, restricted
to large parties in Albania and Slovakia or national lists in Hungary and
Poland. Romania has spatial registration requirements for all parties, but
the 1992 election law cancels this requirement out for minorities. Conse-
quently, it is unlikely in Central and Eastern Europe that spatial registra-
tion requirements hamper ethnic political participation outside Moldova.

This class of requirements has presented some problems in Latin
America. In Ecuador, spatial registration requirements prevented indige-
nous peoples from forming an indigenous party until this barrier was
lifted in the mid-1990s, because the registration requirement exceeded
the spatial location of indigenous groups in the country.”® In Guatemala,
the spatial registration requirement in the 1985 electoral code is not sulffi-
ciently restrictive to exclude indigenous party formation and at least one
indigenous party has emerged.”” The fact that this party did not emerge
until 10 years after democratization is likely owing to the limitations on
political openings created by continued state repression of indigenous
communities until peace accords were signed in 1996 and to a lack of in-
ternal indigenous group cohesion.”® Other countries with large indige-
nous populations and liberal electoral rules where spatial registration
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requirements might constitute a problem include Mexico and Peru. The
rule has probably had little effect on ethnic representation in Mexico,
but in Peru an indigenous party appeared only after spatial registration
requirements were lifted, although continued organization is uncertain
because indigenous identity remains weakly politicized.

Assessment and conclusion

The above anecdotal evidence provides ample support for the idea that
formation rules have contributed to party system consolidation both in
Latin America and in Central and Eastern Europe. Central and East Eur-
opean countries that instituted significant formation requirements expe-
rienced less fragmentation than those that did not, which have since had
to adjust their electoral law to handle the fragmentation. Similarly, in
Latin America there is evidence that an increase in formation require-
ments reduced party system fragmentation. Clearly, therefore, formation
rules are very effective at reducing party system fragmentation.
Assessing the effect on conflict in the political system of formation
rules that stop short of excluding minority groups from electoral partici-
pation is more difficult. The multitude of indigenous and Roma parties
registering where signature requirements are low and the ethnic popula-
tions are large, but subsequently failing to present a viable electoral al-
ternative, suggests that signature requirements may in those cases not
have been sufficiently high to induce the necessary cohesion of the ethnic
group for successful electoral participation. Increasing signature require-
ments is, however, a delicate balance, because high signature require-
ments, for example exceeding the size of the voting age population in a
group, may prevent ethnic minority group political participation alto-
gether. Ethnic politics in Bolivia, where signature requirements were in-
creased, have become more hotly contested since democratization, but
the indigenous vote was also consolidated enough for the first time in
the last elections to take the presidency. Consequently, it is likely that in-
digenous grievances voiced over political exclusion resulted from causes
other than registration rules. In Bulgaria, Hungary and Romania, data on
Roma protest before and after democratization show that protest by this
group against the state has increased. Among the countries examined
here, the Roma have also protested in the Czech Republic and Macedo-
nia. It is not clear, however, that formation rules played any role in this
protest, although more stringent registration rules might help this minor-
ity consolidate sufficiently to achieve representation and address their
grievances through the legislative process. Other smaller minorities, such
as Greeks in Albania, Albanians in Macedonia and the indigenous in
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Chile and Honduras, have increased their protest against the state during
the current democratic period, but more information is needed to estab-
lish what effect, if any, formation rules play in this process.

Interpreting the causal effect of formation rules and conflict is similarly
difficult because of the contingencies discussed above, but some tentative
conclusions are nevertheless possible. There is evidence that rules that by
themselves exclude minority populations from electoral participation
pose problems for democracy by increasing the contentiousness of ethnic
politics. Spatial registration requirements in Ecuador and Moldova are
examples of such rules. Both Ecuador and Moldova experienced signifi-
cant ethnic conflict after democratization.”® Clearly these conflicts are
not exclusively caused by the institution of formation rules, but the pres-
ence of such rules under conditions of ethnic polarization does not help
in integrating rebellious populations into the mainstream party system.
Other formation rules that in effect exclude particular populations, such
as linguistic requirements in the Baltics, have also resulted in bitter pro-
test by the affected groups. In none of these countries had the ethnic mi-
norities initiated conflict prior to the institution of these rules, and in the
case of Ecuador ethnic protest was reduced after the rules were changed
to allow for indigenous participation through ethnic parties. Clearly,
therefore, exclusionary formation rules have the potential to increase
ethnic political conflict. At the same time, we know that reducing party
fragmentation has beneficial effects for party system development. The
potentially detrimental effects of ethnic conflict owing to the exclusionary
effects of formation rules and the benefits of reducing party fragmenta-
tion may cancel each other out or have unforeseen consequences. It is
therefore imperative that policy makers consider this trade-off explicitly
in an effort to create an institutional framework that assists healthy party
system consolidation while ensuring minority representation through
single- or multi-ethnic parties.
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Party regulation and political
engineering in Papua New
Guinea and the Pacific islands

Henry Okole

Introduction

Despite a generally successful record of democracy, the South Pacific re-
ceives little attention in most comparative discussions of political parties.
The reason for this is not hard to find. The region is home to a dozen
states and a similar number of related territories, all but one of which
have a population of under 1 million, and several fewer than 20,000
inhabitants. With a few exceptions, despite having democratic political
systems, the party systems of Pacific states are weak and underdeveloped,
with some countries having no political parties at all.

As Reilly notes, on many comparative rankings of government perfor-
mance, the South Pacific is amongst the most democratic regions in the
post-colonial world. Despite this, Melanesia in particular has been
plagued by violent internal conflict, precipitating an ““Africanization” of
politics in which democratically elected governments have been deposed
through ethnic conflicts. Papua New Guinea settled a decade-long war
on its eastern island of Bougainville only in 2001, and faces localized
armed conflicts in a number of regions, particularly the Southern High-
lands. Fiji, one of the region’s most developed states, experienced its
fourth military coup in 2006, and in the Solomon Islands a regional peace
enforcement mission led by Australia has been in place since 2003 fol-
lowing violence between rival ethnic militias that led to the collapse of
central government.

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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Perhaps because of this combination of ongoing electoral democracy
with internal conflicts and poor governance, attempts to regulate parties
and strengthen democracy in the South Pacific have relied upon unusual
solutions to address problems of weak parties, fragmented parliaments
and unstable governments. In recent years, the region has seen some of
the world’s most ambitious attempts to reshape party politics through
regulation and engineering. These have been centred on the region’s
largest state, Papua New Guinea (PNG), which has a fast-growing popu-
lation of 5.7 million people — larger than all the other Pacific islands com-
bined.

In recent years, PNG has introduced a package of constitutional, elec-
toral and party reforms that aim to stabilize executive government and
build a coherent party system. These include, for the first time, explicit
attempts to regulate the formation, organization and behaviour of politi-
cal parties. These reforms, contained in an act of parliament that has the
status of constitutional law, the Organic Law on the Integrity of Political
Parties and Candidates (OLIPPAC), are designed to encourage the de-
velopment of a more coherent party system, stabilize the formation of
executive government and fundamentally change the conduct of the elec-
toral process.

Attempts to regulate party behaviour have also been on the agenda in
the other Melanesian states of Fiji (population 800,000), the Solomon Is-
lands (520,000) and Vanuatu (200,000). Facing similar problems of party
fragmentation and ill-discipline, both the Solomon Islands and Vanuatu
are studying the Papua New Guinea experience closely. Fiji’s suspended
1997 constitution contains detailed rules for government formation based
on party numbers in parliament and attempts to regulate party member-
ship and floor-crossing; whether these will change as a result of the
2006 military coup remains to be seen. In Polynesia, Samoa (population
170,000) also places restraints on party-hopping and has exhibited more
stable government than the Melanesian countries — although this has
come at the cost of also having a more limited form of democracy, with
political office restricted to members of the traditional aristocracy.

Elements of communalism also continue in some of the region’s politi-
cal systems. In Fiji, two-thirds of all parliamentary seats are reserved for
members of the country’s three main ethnic communities (Fijians have 23
seats, Indo-Fijians have 19 seats, and there are 3 seats for ‘“‘general elec-
tors” and 1 for the distant island of Rotuma). Fiji and Papua New Guinea
have also introduced centripetal incentives to their political systems in
recent years by adopting versions of the alternative vote, in an attempt
to increase ethnic cooperation and ensure more broadly representative
candidates.?
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One of the few book-length studies of Pacific party systems argues that
‘““‘a persuasive piece of evidence of the lack of party systems in the region
is the growing consensus on the need to engineer them. Given the acute
nature of the problem in Papua New Guinea, it is of little surprise that
efforts to engineer a party system are most advanced in that country.”?
Accordingly, the remainder of this chapter will focus predominantly on
the Papua New Guinea reforms, in particular the 2002 OLIPPAC and
electoral system changes, which aim to fundamentally reshape the nature
of party politics in that country.

Democracy in PNG

PNG has a history of uninterrupted democratic governance since the first
national election was held in 1964. The most recent election, in 2007, was
the country’s tenth successive competitive national election, giving PNG
one of the longest records of continuous democracy in the third world.
Changes of government, both via elections and on the floor of parlia-
ment, have been frequent and peaceful.

With over 800 languages signifying the acute fragmentation of the
country, PNG’s modern history has been predominantly concerned with
the daunting task of building a sense of nationalism sufficient to sustain
a modern state in one of the most rugged topographies in the world.
This has represented a serious challenge, given PNG’s inherent diver-
sity. The 10-year civil war (1989-1998) on Bougainville represented a
serious threat to the state but did not ultimately threaten the unity of
the country.

Despite its record of unbroken democracy, it has been evident to many
observers of PNG that the quality of democratic governance has been
eroding.* Poor governance correlated with declining economic and social
indicators meant that throughout the 1990s some drastic economic re-
forms, including two structural adjustment programmes from the Bretton
Woods institutions, had to be instituted to address various aspects of the
political apparatus and public service. What was particularly worrying
was the chronic instability that had circumvented the performance and
effectiveness of the 109-seat National Parliament since the late 1980s
and well into the following decade. Intricately woven into the causes of
this instability was the role of political parties.

Despite its status as one of the continuing third world and third wave
democracies, upon closer examination it is clear that many aspects of
PNG’s democracy have been procedural at best. Parties have remained
weak and largely irrelevant to the electoral process. Individuals and
groups would use and abide by laws only if it suited their ends. The re-
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peated mid-term changes of government between 1977 and 2002 saw a
succession of prime ministers deposed and new cabinets appointed as a
result of shifting party loyalties on the floor of parliament, with little un-
derlying rationale except the quest for political power. The end result
was chronic instability in parliament, which then had reverberating ef-
fects down to the public service, engulfing the entire country.

State formation and the emerging party system

Despite there being no major colonial-related conflicts on the eve of
PNG’s independence in 1975, it was always naive to expect that the
superimposition of a modern state structure on a fragmented traditional
society was going to be unproblematic.® The adjustment was monumen-
tal. An ugly face of the adjustment was the seemingly unfamiliar role of
political parties in society outside the parliamentary domain, where they
performed more as competing factions than as properly articulated repre-
sentatives of group interests.

The experience of Western colonialism had touched the average PNG
citizen very lightly, if at all. Great Britain and Germany had claimed
colonial authority over Papua and New Guinea respectively in the late
1800s. Australia subsequently assumed control of Papua from Britain in
1906 and New Guinea from Germany at the start of World War 1. Never-
theless, colonial penetration was limited to accessible places along the
coast and a few limited locations in the hinterland. By the 1960s, Austra-
lia was being pressured by the UN Trusteeship Council, among others, to
start preparing Papua New Guinea for independence in the near future.
The directive was surreal for those who knew PNG.

By the time Australia began seriously preparing PNG for indepen-
dence in the 1960s, regional and ethnic divisions threatened to derail
preparations for eventual statehood. All the while, the local economy
was heavily in the hands of foreigners, propped up primarily by the min-
eral and cash crop sectors, and there was a very shallow reservoir of
human capital. Such was the preparation of a modern state in a highly
fragmented country, which lasted principally from the first national elec-
tions to the House of Assembly in 1964 until independence on 16 Sep-
tember 1975.

A nascent party system emerged in the 1960s in reaction to the intro-
duction of universal suffrage. The fact that many parties were formed
by settlers to protect their own interests explains why the parties were
largely ephemeral and lacked local bases throughout the country. How-
ever, it was the independence issue — played out during and in-between
the 1968 and 1972 national elections — that polarized the voting public.
With independence in 1975, the one issue that had divided political
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parties effectively disappeared. It was as if the parties had outlived their
original purposes and were now mere creatures of the National Parlia-
ment, which existed primarily for government formation. What had also
vanished was these parties’ public following, which had at one point been
coerced by the independence issue.

The reality was that there was insufficient time for political parties to put
down roots in society because the presence of government institutions in
their midst conveniently assumed the focus of parties. As explained else-
where, “with the transfer of power coming so soon after parties had devel-
oped, the incentive to mobilise disappeared. As the new political elite
acquired a material interest in the continuation of the colonial institutions
and economy, mobilization became, in its eyes, unnecessary.”®

Despite PNG’s exceptionally high levels of ethno-linguistic diversity,
ethnicity has never featured prominently in the organization and activ-
ities of political parties at the national level. It is, however, a perennial
issue at the constituency level, and especially so during elections. Perhaps
it is prudent to employ Douglas Rae’s typology in which he suggested we
distinguish between two kinds of party systems:

We are talking about two different party systems: (1) the elective party system,
and (2) the parliamentary (legislative) party system. The former is a system of
competitive relationships measured in votes, while the latter is a system of com-
petitive relationships measured in parliamentary seats. The two are not un-
related, since the parliamentary system is formed from the elective system.’

Although the distinction might be far-fetched for many countries, espe-
cially those with strong and time-tested party systems, it fits the descrip-
tion of PNG well and is especially relevant where ethnic identities come
into play. In PNG, ethnic affiliation is useful for aggregating electoral
support. At this level, candidates’ affiliation with political parties is
hardly the deciding factor for electoral choice, with little in the way of
tangible party factors that voters can use in making their choice. Instead,
local village, clan, tribe and other identity connections are typically most
salient.®

Compounding this, the winner-takes-all effects of the first-past-the-post
(FPTP) electoral system used from 1977 to 2002 served to heighten eth-
nic identity, and consequently stimulated intense inter-ethnic competi-
tion, often with adverse results.” More and more candidates contested
under the FPTP electoral system over time. Winning candidates there-
fore were backed by progressively smaller portions of the electorate. As
winning margins dwindled under the plurality system, many groups felt
unrepresented. To dramatize the point, the winner of the Lagaip Porgera
seat in Enga province in the 1992 election claimed victory with only 5.9
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per cent of the votes in a field of 32 candidates.'® Such results reinforced
the determination of losers and their supporters to do better next time
around and thus provided an incentive for still more candidates to enter
the contest.

As winning margins under the FPTP electoral system decreased, it be-
came easier for social groups — be they naturally in existence or pragmati-
cally created — to contest elections. Since political parties themselves had
little appeal, candidates were often forced to align themselves initially
with such core and secondary groups. If a majority or large plurality was
required for victory, it was difficult for a single ethnic group or clan to
provide the winning margin. But narrower bases of support become vi-
able as the proportion needed for victory declined. Declining thresholds
for victory also encouraged multiple candidates from the same social
base. This was especially true with tribal groups. Such social groups are
bigger than clans in size and may expand beyond a number of language
groups, villages or topographically demarcated areas.'!

The low thresholds required for victory under the FPTP electoral sys-
tem also encouraged various sorts of threats to “‘voters and electoral offi-
cials, particularly through the use of weapons, murders, unauthorised
road-blocks, snatching of ballot papers and ballot boxes”.'? Hence, not
only was post-election violence evidence of anger and frustration, but it
also demonstrated that candidates and their supporters were often un-
willing to accept defeat.!?

Political parties throughout this time were seen mainly in instrumental
terms and, since parties were needed for coalition-building, winning can-
didates found the main utility of parties was manifested in parliament it-
self. In the post-independence period, the behaviour of political parties in
parliament progressively affected the quality of governance in PNG. Par-
ties and parliamentarians performed basically to undercut each other in
their respective quests to gain control of government. Small parties were
appearing and disappearing with such regularity that it was difficult to
keep track of them. One observer labelled them “paper parties” because
they were little more than printed names on a ballot paper, with little if
any wider recognition or significance.'*

Parties in parliament

Despite the centrality of political parties in parliament, the role of politi-
cal parties was not viewed favourably in PNG before independence,
partly for some of the very reasons that necessitated legislation more
than two decades later. The most vocal criticisms, surprisingly, came
from party members rather than independents. There were several ele-
ments to this critique.
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First, party politics were not considered virtuous, given the way groups
interacted with each other in an undignified manner as they competed for
political supremacy. Second, parties were thought to be divisive for na-
tional unity. They appeared out of place at a time when national leaders
were looking for ways to encourage nation-building, keeping in mind that
nationalism was hardly in existence at this time. Third, party politics —
and especially the bloc voting that is characteristic of disciplined parties
in other countries — was thought to negate opportunities for negotiating
settlements to pressing policy issues. Outcomes were thought to be predi-
cated on party loyalty, rather than conscientious voting. And, in line with
this reasoning, numerically stronger parties were not appropriate for
reaching consensual settlements. Some members thought that party loy-
alty compromised their fundamental commitments to their local constitu-
encies; hence, a case of serving two masters.

Finally, parties were not the only political organizations at this time.
The existence of political and regional movements, especially in the criti-
cal years between 1970 and 1973, proved discomforting for some politi-
cians, who were unsure of how to show their allegiance in public.!®> Such
considerations caused some politicians to suggest that the party system be
completely eradicated from parliamentary affairs.'®

Other politicians had an alternative view — that all parties should form
a “grand coalition”. The notion of a grand coalition was not new, and
had even been suggested by a senior administrator of the former territory
of Papua and New Guinea.!” The idea of a grand coalition was to surface
sporadically again after independence, but by then it had little to do with
the need for nation-building. Rather, it was an option suggested to curb
the chronic instability of coalition governments.'®

In reality, these aspirations for greater inter-party cooperation or
grand coalition governments never materialized. Instead, political bicker-
ing in the legislature — driven by self-interest and opportunism — made
parties little more than convenient vehicles for manoeuvring and shifting
power for the benefit of Members of Parliament (MPs). After the 1987
elections, electoral and party politics became increasingly unstable as
conniving political behaviour came to permeate the entire parliamentary
system, the public service and national politics at large. Such was the case
until the introduction of the OLIPPAC reforms in 2002 to regulate the
behaviour and activities of parties.

Problems of parties in parliament
Prior to the recent political party reforms, PNG politicians were con-

stantly changing parties in their quest to find niches that best served
them and their constituencies. With little party loyalty, the manner in
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which PNG’s Westminster system of government performed was almost
predestined to be unstable. Members of Parliament reacted in calculated
ways to the institutional design and rules of the unicameral legislature.
Consider the general picture. From the 109 seats in the National Parlia-
ment, one MP is elected Speaker of the House by the other members. A
simple majority of the remaining 108 MPs is 55. National governments in
PNG have always comprised coalition alliances since no party has ever
been able to muster the requisite 55-seat bare majority.

Keeping in mind that local constituencies generally expect their MP to
be proactive in seeking development and other benefits, MPs know that
they have a maximum of five years (the length of one parliamentary
term) to show they can deliver such benefits or be thrown out at the
next election. It thus becomes imperative for parties and individual MPs
to place themselves in positions where they can access public resources.
To that end, government ministries are the most prized allocations. With
only 26 ministries to be allocated, it is understandable why negotiations
and trade-offs between coalition partners are a protracted process.!?

The Organic Law on the Integrity of Political Parties and Candidates
was designed to bring some order into this process. Under the law, the
most successful party following a national election has the first right to
nominate the prime minister. This was not the case before the OLIP-
PAC, when the prime minister’s post was subjected to wheeling and deal-
ing amongst parties in the lead-up to the first sitting of parliament. This
process was often repeated after a government’s 18-month constitutional
grace period from no-confidence votes had elapsed. Party loyalty and
loyalty to a given prime minister were habitually fleeting, so that political
instability and uncertainty affected all aspects of parliament.

It is necessary at this point to shed some light on the essence of govern-
ment instability prior to the OLIPPAC. First, the limited number of min-
istries meant that there was constant jostling and manoeuvring by
government backbenchers who had missed out on ministries and there-
fore would benefit from a change of leader. Threats of desertion from
the government side were common. Second, the onus was on the prime
minister to be vigilant at all times over the unity of his coalition govern-
ment. Among the many strategies prime ministers employed was bribery
of key coalition members.?° Third, blocs in the parliament, including
MPs from both sides of the House, were used to oust a prime minister
because it was often the most legitimate way to change a government.
To date, there have been three successful votes of no-confidence against
incumbent governments, but mooted and attempted no-confidence mo-
tions have been far more numerous since the first attempt in the late
1970s. And, finally, there is an inherent gravitational pull from all sec-
tions of the parliament to the government side. This often comes at the
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expense of a weakened opposition in the House, where non-ministers are
either government backbenchers or sit in the middle seats between the
government and the opposition.?!

Finally, one cannot discount the reality that MPs are driven by sheer
opportunism too. Although this can be a natural inclination, it has been
argued elsewhere that candidates crave status and recognition in order
to measure up to traditional and cultural standards and expectations of
leadership.?? Generally, the manipulation of political power for personal
gain and influence is a powerful coercive factor in this regard. The fact
that the state institutions are not strong enough to prevent individuals
from using the system to benefit themselves unfairly has only com-
pounded the country’s difficulties. The corruption that has affected the
entire political structure and public service for so long is symptomatic of
a weak state system.

OLIPPAC: Legislating for stability

The OLIPPAC came into effect in 2001 and was amended to include mi-
nor changes in 2003. There were different but related sides to the pur-
pose of this piece of legislation. Certain provisions offered solutions to
persistent problems that have been evident since the 1980s. The other
side to the OLIPPAC was the perceived need to establish certain objec-
tives and standards that parliamentarians and political parties were ex-
pected to honour. Thus, although the ultimate goal was to create stability
in parliament, political parties were earmarked for special attention given
their indispensability to the key actors in the political system.

Regulating political parties

In the absence of a positive culture and practices, parties cannot be ex-
pected to start behaving differently just because a law establishing limits
on their activities has been promulgated. In other words, political parties
have to be guided and regulated. This responsibility has to be centrally
enforced and, under Section 16 of the OLIPPAC, this responsibility falls
to the Office of the Registrar of Political Parties. The Registrar is sub-
jected to codes of conduct outlined under PNG’s Leadership Code. The
Office of the Registrar of Political Parties is overseen by the Integrity of
Political Parties and Candidates Commission (IPPCC). The Clerk of Par-
liament, the Electoral Commissioner, the Registrar and the Chairman of
the National Fiscal and Economic Commission are ex officio members
of the IPPCC. They are joined by a representative each for women and
churches, who are appointed by the head of state. Members of the
IPPCC are subjected to the Leadership Code too. It is essential that the
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independence of the IPPCC and Office of the Registrar of Political Par-
ties is legally protected.

The next step then is to regulate political parties themselves. However,
needless to say, meaningful regulation is very difficult when the parties
are very fluid, lack an administrative structure, have no permanent mem-
bership and have only limited funding. In some cases, a party constitution
or manifesto may have existed on paper, but these were hardly the deter-
minants of how parties were to conduct themselves. For these reasons,
the OLIPPAC has provisions designed to strengthen parties internally
and to get them to espouse particular codes of conduct. Parties are re-
quired under Section 27 of the OLIPPAC to be registered with the Office
of the Registrar of Political Parties. Grounds for registration include in-
stances where a party intends to nominate at least one candidate for an
election at either the national or local levels of government, or where a
party member is already a Member of Parliament (MP). Also, under Sec-
tion 25 of the OLIPPAC, a party should have permanent party officials:
president, secretary and treasurer. These party officials are paid by the
government through the Office of the Registrar of Political Parties and
are considered ordinary public servants. They are prohibited from taking
up other sources of employment.

Funding for political parties

The integrity of political parties is protected from external or foreign ac-
tors under the OLIPPAC, and this is especially so in the area of funding
for parties. It has become apparent over the past two decades that many
political parties have been funded by foreign business houses, which then
expected special favours or kickbacks from the government. It was not
unusual for these external actors to sponsor more than one party during
national elections.

Sections 76-78 of the OLIPPAC provide for direct government fund-
ing to political parties through a Central Fund. Other sources of funding
for parties are allowed too, even from foreign sources, but they have to
be declared to the Office of the Registrar of Political Parties and assessed
through relevant provisions of the OLIPPAC. Moreover, paid member-
ship of parties is restricted to PNG citizens, and individuals are not al-
lowed to be members of more than one party. A party may have a
parliamentary leader chosen in a democratic process within the provi-
sions of the party’s constitution.

The OLIPPAC offers grounds for deregistration, dissolution and amal-
gamation of political parties, but only in specific circumstances and under
the full gaze of the Office of the Registrar of Political Parties. The rele-
vant provisions in this regard are designed to safeguard the political
system from abuse. For example, it would be counterintuitive to the
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objective of the OLIPPAC if parties were registered and funded by the
government but then disappeared when it suited party officials and mem-
bers. PNG has a colourful history of political parties collapsing on the
floor of parliament whenever their desired objectives were no longer ten-
able or attainable.

Encouraging party solidarity

The OLIPPAC encourages party members sitting in parliament to act in
unison. The positions of MPs reflect the decisions taken by their respec-
tive political parties. However, to make sure that MPs do not act contrary
to the stands taken by their parties over time, the OLIPPAC sets out four
specific types of parliamentary vote that determine where MPs and their
parties stand over the course of a parliamentary term.

First, political parties must abide by their allegiances when a parlia-
mentary election takes place for a prime minister. This means that par-
tisan MPs who voted for the prime minister cannot sponsor a vote of
no-confidence against the head of the government during a parliamentary
term. Likewise, independent MPs who have voted for the prime minister
are prohibited from acting contrary to that position — unless the indepen-
dent member joins a party and therefore is bound by the position of that
party.

The second area concerns decisions taken during a vote of no-
confidence against the prime minister. Again, MPs are expected to act in
conformity with resolutions taken by their parties, most of which, if not
all, are expected to be binding over the extent of a parliamentary term.
In this vein, MPs from parties that voted in support of or against a prime
minister are expected to honour that position throughout the entire term
of parliament.

Voting on the National Budget and a Constitutional Law (i.e. to enact,
amend or repeal) are the other two areas where political parties are ex-
pected to abide by their own resolutions.

Incentives for female candidacy

Political parties are not responsible for recruiting and grooming candi-
dates in PNG. Parties would rather support candidates who are already
favoured by voters. To that extent, female candidates have never fared
well in PNG national elections since the 1960s. Very often voters look
for candidates who show that they can deliver services. The fact that fe-
male candidates do not do well at the polls in spite of increased female
candidacy over time indicates that it is still considered more worthwhile
to support male candidates.

Rather than leaving matters to fate, the OLIPPAC therefore intro-
duced a provision to encourage political parties to endorse more female
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candidates. Section 83 of the OLIPPAC says that if a political party
incurs election campaign expenses for a female candidate, and where
the candidate in question obtains at least 10 per cent of the votes, the po-
litical party can be reimbursed 75 per cent of their campaign expenses up
to 10,000 kina (about US$3,000). Although the number of female can-
didates has progressively increased — reaching a high of 91 at the 2007
elections — only one woman, Lady Carol Kidu, won a parliamentary seat
in the 2007 national elections, as was the case in 2002.

Implementation of the OLIPPAC

A number of positive developments have been apparent since the 2002
national elections in spite of ongoing debates about the OLIPPAC’s
merits.>* First, the OLIPPAC — in accordance with its Section 76(1) —
ensured that the National Alliance, the most successful party after both
the 2002 and 2007 elections, was invited to form the government. This
was a major change from past practice, when it was common for coalition
governments to be formed using threats, bribery and brazen activities
such as lock-ups in hotels and houses under armed guards. Under the
new law, the public knew that Sir Michael Somare and his party would
be in some position to at least form a post-election government.

Second, “party-hopping” (parliamentarians changing party member-
ship) was effectively discouraged owing to the threat of sanctions under
the Leadership Code. However, OLIPPAC has been unable to solve
some of the deeper problems facing the parties. For example, there is no
reason to believe that political parties are now always internally in har-
mony because of the OLIPPAC. Indeed, it was evident in parliament
that some parties were split between the government and the opposition
sides. One can only speculate what the situation would have been like in
the absence of the OLIPPAC.

Third, there have been no votes of no-confidence since OLIPPAC’s in-
troduction. Although some parties in 2004 were preparing themselves for
a showdown with the incumbent government, their attempts were cur-
tailed by their own lack of agreement and cooperation and by the So-
mare government keeping a step ahead with pre-emptive actions such as
the postponement of parliamentary sittings.>* What took place goes to
show that the insidious tactics of survival that governments used prior to
the OLIPPAC were still being invoked when necessary. Apart from the
postponement of sittings, Prime Minister Somare resorted to the effective
measure of changing the ruling coalition’s dynamics by firing individuals
who posed a challenge to his leadership. Casualties in 2004 included his
party’s deputy, who was a minister in his cabinet.??
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Other reforms to strengthen parties

It should be noted that the stability of politics in PNG goes beyond the
implementation of the OLIPPAC. Although political parties are ad-
dressed through this piece of legislation, greater stability is likely to
come from a need to carry out broader changes. To that end, the govern-
ment needs to look closely at certain areas that are relevant to political
parties, and consider further reform where needed.

Major policy reforms in PNG have been undertaken in many areas
since the early 1980s. However, the execution of these much-needed ex-
ercises has not been wholly successful, either at the planning or at the im-
plementation stages, for a number of reasons. Among them has been
successive governments’ lack of political will to carry out crucial reform
exercises, and the late timing of reforms when the problems have got
worse.?® Nonetheless, a number of important political reforms beyond
OLIPPAC have been introduced.

Independent candidacy

Despite the noticeable impact of the OLIPPAC since 2002, certain fac-
tors are still sources of concern. One of these is the role of independent
candidates. Such candidacies are still coveted, especially if the candidate
is successfully elected and can be used in the uncertain period just before
the formation of a government, when changes in political allegiance can
be crucial. Prior to the formation of the Somare government in 2002, for
instance, one elected independent “‘appealed to all independents to re-
main outside of any political association as they might move together as
a force in dictating the formation of a new government”.?” A similar call
was made again by one successful independent candidate during the 2007
national elections.?® These cases of independent candidacy beg an impor-
tant question: why should independents be allowed the privilege to de-
cide the balance and identity of a new government — and contribute
towards greater uncertainty in the process — if they chose to remain aloof
from party membership at the outset?

Moreover, the fact that independent candidates are still allowed by law
to participate in the electoral process is likely to exacerbate another con-
cern: the number of candidates. Political parties are allowed to endorse
one candidate per seat under the OLIPPAC. One possible impact of this
provision is that many candidates may choose to enter the race as inde-
pendents. Some candidates prefer to avoid the constraints of party mem-
bership during the campaign period and therefore run as independents.
Other independent candidates run as members of existing parties and
switch later to their parties after success at the polls.
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Parliamentary committee system

The National Parliament also needs institutional strengthening to assist
the development of a stronger party system over time. Some studies
have been conducted to identify areas that require changes to the proce-
dures in parliament. Nonetheless, if existing rules were rigorously en-
forced then it is likely that more stability could be achieved in
parliament. Perhaps the main area where change is needed in the PNG
parliament at the moment is the parliamentary committee system. For a
very long time the committee system has been moribund. A recent study
expresses the reality of how the committees have been performing:

The parliamentary committee system has not been very effective for many
years because of a lack of resources. Despite this, members of the various com-
mittees continue to collect their allowances as these have been included in their
normal salaries. What has transpired is that committees do not meet frequently,
if at all, but Members continue to collect their allowances.?°

By law and by virtue of Westminster traditions, parliamentary commit-
tees can help to strengthen political parties and stabilize politics on the
floor of parliament in the course of carrying out their normal duties. The
fact that such committees need to comprise MPs from both sides of the
House as well as non-ministers offers these members an opportunity to
remain active and bask in the same limelight as their ministerial col-
leagues. But, most importantly, the type of inter-party cooperation that
may be forged can encourage accountability, transparency and trust
among MPs on committees in the long run. This is crucial both for devel-
oping positive parliamentary practices and for enforcing other factors
such as parliamentary identity.

Limited preferential voting (LPV) system

The electoral system has been one of the areas long overdue for change.
In spite of claims in the 1980s that the first-past-the-post (FPTP) electoral
system was producing unrepresentative results owing to a combination of
the electoral formula itself (i.e. plurality rules) and the increasing number
of candidates, governments were unwilling to make any change. One rea-
son for this, it could be assumed, was that it would have been unwise
from the MPs’ point of view to change a system that got them elected in
the first place, in spite of the increasingly clear need to do so.

During the 1990s, however, it became clear that a change of electoral
system was the key reform needed to improve the functioning of the
political system. The preferred reform was a “limited preferential vot-
ing” (LPV) system. The electoral formula of LPV requires the voter to
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indicate three choices. In the event that no candidate gains more than 50
per cent of the primary votes (i.e. votes marked number 1), the ballot
papers of the lowest-scoring candidate are redistributed to the remaining
candidates based on their second choices. This elimination process con-
tinues until a candidate reaches the 50 per cent +1 mark, or until only
two remaining candidates are reached, when the candidate with the
most ballots at that point is declared the winner.

After initially being used in 10 by-elections during the 2002-2007 par-
liamentary term with reasonable success, LPV was used in the 2007 na-
tional elections. This resulted in a marked difference from previous
national elections, which were often rowdy and relatively violent. The
2007 contest was considerably more peaceful, in part owing to the dilu-
tion of the ‘“‘winner-takes-all”’ incentives under the new system. In addi-
tion, for the first time ever, the number of candidates actually fell slightly
at the 2007 elections, to 2,740 compared with 2,875 in 2002.3°

Although the PNG voting public expressed certain reservations about
LPV, there was a generally subdued atmosphere during the election
period compared with recent elections under the FPTP electoral system.
The key importance of LPV to the country is that it has the potential to
encourage social groups (tribal, ethnic, regional, etc.) to vote across so-
cial divisions because the voter support needed to win a seat has to be
acquired beyond a candidate’s core support bases — assuming, that is,
that a candidate does not achieve the unlikely scenario in PNG of secur-
ing more than 50 per cent of the votes from predetermined social divi-
sions alone.?!

Perhaps the ultimate success would be if political parties were an-
chored through both party membership and the appeals of candidates. If
a candidate sponsored by a party is able to attract support across social
divides, political parties could ideally reach out for wider appeal and sup-
port too. For now, it appears that the personality of candidates and party
leaders is the core attribute that embodies the party — as has always been
the case in PNG - rather than vice versa.

The drawbacks of the OLIPPAC

Despite meeting at least some of its intended purposes, the OLIPPAC
could also prove to be a problem for parliamentary business itself. For
years before the introduction of OLIPPAC, the independence of the le-
gislature, for a number of reasons, had been compromised to the point
where the executive was in effect usurping power in the National Par-
liament.3? Then there is the fact that the OLIPPAC, for all its noble
intentions, contains the most radical legal precepts to strengthen the ex-
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ecutive, which has already acquired power through other unscrupulous
means.

The most obvious casualty in this regard is the parliamentary opposi-
tion. For many years, it had been a mere hint of what it was meant to be
in the classic Westminster tradition. There have never been proper
shadow cabinets. Part of the reason was the ever-shifting party alle-
giances that gravitated towards the government side, while others MPs
were hovering on the middle benches.

The early developments under the OLIPPAC indicate that the execu-
tive is still predominant in parliament. For example, the Somare govern-
ment was formed in August 2007 on a count of 86 out of 108 MPs. Given
this imbalance, something has to be done to protect and enhance the
power of the opposition. If nothing is done, the OLIPPAC could itself in-
troduce and strengthen an absurd outcome that would work against the
precepts of good governance within parliament.

Concluding remarks

Describing how established parties became entrenched in Europe, Main-
waring reasons that they emerged “‘at a moment in world history that
cannot be reproduced”.?® Logically, then, why should we expect parties
in developing democracies to perform dynamically and parallel the estab-
lished parties of developed democracies? The same can be said about
legislative bodies and other government agencies.

Transplanting foreign political and administrative institutions into
places where they do not have complementary cultures and practices is
always going to be challenging. Although we may hold up a template of
sorts to represent the ideal democratic apparatus, the historical context
of many new democracies needs to be taken into account. The traditional
political practices of Pacific island countries could not be any further re-
moved from modern liberal democracy and models such as the Westmin-
ster system. How that gap can be bridged is what political engineering is
all about.

It is in this light that the role of political parties in developing democ-
racies needs to be understood. Heterogeneous or ethnically divided soci-
eties pose additional challenges when seeking the most appropriate
institutions to facilitate a favourable atmosphere for good governance.
Designing appropriate institutions with the hope of realizing desired out-
comes may be the safest way to achieve results that might not be possible
any other way. The case of Papua New Guinea discussed in this chapter
is all about designing and guiding political parties so that their activities
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promote results that are at least comparatively predictable. Given the
burden of problems in PNG, the counterfactual scenario — presupposing
that there were no interventions such as the OLIPPAC - is now almost
unthinkable. Suffice to say therefore that, if political parties and party
systems in general are to be modified to attain a ‘‘greater good” in di-
vided societies, the evidence to date suggests that positive outcomes can
be achieved if sufficient effort is invested.
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Party regulations, nation-building
and party systems in southern and
east Africa

Denis K. Kadima

Introduction

The argument of this chapter is twofold. First, although regulation of po-
litical parties in southern and east Africa have not put an end to the for-
mation of ethnically based parties, these regulations have undoubtedly
contributed to the containment of extremist ethno-regional politics and
parties and allowed for a degree of inclusion of ethnic minorities in the
political system, an essential process for nation-building in conflict-prone
societies. Second, election alliances and party coalitions have also con-
tributed to nation-building by bringing together parties from different
ethno-regional backgrounds. However, inadequate, scanty or selective
regulation of these alliances and coalitions or a lack of appropriate regu-
lations, especially in the context of presidentialist systems, have led to
governmental instability. This situation has also tended to affect the na-
ture of the party system by favouring the emergence of dominant party
systems through the strengthening of ruling parties and/or the fragmenta-
tion of opposition parties.

This study proposes that inclusive reform processes should be carried
out, as needs arise, in order to correct the unintended negative conse-
quences of party regulations. It also notes that the current laissez-faire
approach to election alliances and party coalitions has made such group-
ings dysfunctional and resulted in undue advantage for the main parties.

Contemporary African political history starts with the Berlin Conference
of 18841885, which resulted in the subdivision of the African continent

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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into a multiplicity of states based on the economic and geopolitical inter-
ests of the participating powers of the time. This exercise resulted in the
creation of states composed of a diversity of ethnic groups, religions,
races and languages. The new states faced a daunting challenge of
achieving nation-building, having gone through the often divisive pre-
independence elections, which were essentially based on the ‘“‘winner-
takes-all” system inherited from colonialism and therefore led to party
systems dominated by one party and excluded ethnic minorities. Pre-
independence political parties were, in essence, formed along ethnic
lines, a trend that has continued. In this context, an electoral defeat
meant a defeat not just of a political party but of the whole ethnic group.
Post-election resistance against state powers culminated in ethnic polar-
ization and, in the worst of cases, civil wars and massacres, leaving deep
scars on the socio-political fabric of these plural societies.

In this context, states had to find ways of dealing with these centrifugal
trends in order to achieve some degree of national cohesion. Nation-
building became a fundamental objective for nearly all countries, given
that it was seen as the certain way of ensuring the peaceful coexistence
of the various societal groups. Since political parties were themselves
formed along ethnic, linguistic, regional and/or religious lines, several
types of political party regulation were attempted to address the exces-
sive focus on ethnicity, which caused dangerous political polarization.

Nation-building can be defined as the process of constructing a nation
by using state power with the aim of unifying the various communal
groups within the state and ensuring political cohesion and stability, so-
cial harmony and a sense of common (desired) destiny. After a century
of “divide and rule” by colonialism, nation-building in Africa has often
entailed the construction of a national identity through the integration
of the various groups into a nation. Nation-building efforts have encom-
passed a range of initiatives, such as the careful choice of national an-
thems, flags, national days, national languages and national myths, the
use of military force, propaganda, the development of major infrastruc-
ture, massive investments, economic growth, and revenue redistribution,
as well as the engineering of particular political systems, electoral systems,
party systems and political institutions and the devolution of powers to
national and sub-national entities.

In relation to political parties, strategies included, but were not limited
to, the establishment of single-party systems (e.g. former Zaire, Togo,
Gabon, Cameroon, Malawi, Zambia, Kenya, Tanzania, Rwanda, Bu-
rundi, Congo-Brazzaville and Co6te d’Ivoire); mergers of parties (e.g.
Zimbabwe); the imposition of two-party systems (as happened briefly in
Nigeria in the mid-1990s); electoral alliances, party coalitions and power-
sharing arrangements (e.g. Mauritius and South Africa); and the outright
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banning of political parties (e.g. Swaziland and, until recently, Uganda).
These regulations and their impact on nation-building are examined
below.

The chapter studies five countries, namely, Kenya, Malawi, Mauritius,
Mozambique and South Africa. The five countries were selected based
on the need to combine parliamentary regimes (Mauritius and South Af-
rica) and presidential regimes (Kenya, Malawi and Mozambique) as well
as having a mixture of first-past-the-post (Kenya, Malawi and, in a way,
Mauritius) and proportional representation electoral systems (Mozam-
bique and South Africa). In addition, to be selected the country had to
have gone through at least two consecutive general elections or refer-
enda in order to allow for analysis of the party systems over time.

This chapter is divided into three main sections. The first section exam-
ines the regulation of parties in these plural societies and their intended
and unintended effects on nation-building. The second section pays spe-
cial attention to electoral systems and their effects on party systems. The
third section analyses the effects of the regulation of inter-party relations
(or lack thereof) on nation-building and on the entrenchment of domi-
nant party systems.

Party regulation and nation-building

With the reintroduction of the multi-party democratic order in Africa in
the post—Cold War period from the late 1980s, legal frameworks have
been adjusted in most countries formally to end the one-party, military
and apartheid systems. In some countries, the institutional and constitu-
tional changes were preceded by wide consultations, which essentially
took the form of national conferences, especially in francophone Africa
(Benin, Congo-Brazzaville and former Zaire), political negotiations be-
tween the main parties (Mozambique and South Africa) and popular
pressures (Zambia, Malawi and Kenya). In most cases, there was a com-
bination of more than one of these approaches. Invariably, international
pressures towards democratization were exerted on politicians discreetly
or overtly.

In Mozambique, the political negotiations that culminated in the sign-
ing of the General Peace Agreement' were followed by constitutional
and legal reforms providing space for citizens to be affiliated to any polit-
ical party of their choice and to enjoy the freedom to form and to parti-
cipate in political parties. The Mozambican constitution recognizes that
parties are the expression of political pluralism, competing to form and
express popular will, and are the fundamental instruments for the dem-
ocratic participation of citizens in the government of the country. The
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critical role played by political parties in the democratic process is ac-
knowledged by the Kenyan constitution, which states that Kenya shall
be a multi-party democratic state. The Malawi constitution too guaran-
tees fundamental freedoms, including freedom of association, which
allows for the formation of political parties. In South Africa, the transfor-
mation of the party system in the post-apartheid period dates from the
unbanning of the liberation movements in the early 1990s, including the
African National Congress (ANC) and the Pan Africanist Congress
(PAC). South Africa’s transitional 1993 constitution and the 1996 consti-
tution and its subsequent amendments broaden and guarantee the free-
dom of association to all citizens. In Mauritius, where political pluralism
has been upheld since independence in 1968, with a short interruption
between 1972 and 1975, the absence of any political party law is compen-
sated for by the rules for ethnic balance provided in the constitution.?

Regulation of political parties in these countries seeks to achieve
nation-building and stable party systems through one of the three func-
tions of a given party system. In Chapter 3 of this volume, Matthijs
Bogaards describes these functions as being the aggregation of social
cleavages, the articulation of social cleavages into political cleavages or
the blocking of the politicization of social cleavages. The aggregation
function refers to mechanisms aimed at encouraging the emergence of
parties across social cleavages; the articulation function ensures that the
various social cleavages are represented in the representative institutions
in proportion to their respective sizes; and the blocking function simply
discourages or bans ethnic parties.

The legal frameworks in the five countries have used these three func-
tions of party regulation to achieve nation-building (see Table 9.1). South
Africa has clearly shown a preference for the representation of minorities
by opting for proportional representation without imposing an electoral
threshold. Tom Lodge and Ursula Scheidegger write that, ““as a conse-
quence of the very low threshold of support required for parliamentary
representation, no significant parties exist outside parliament: this is a
very inclusive system”.® Indeed, “South Africa opted for maximum pro-
portionality: one huge, nationwide district for the conversion of votes
into seats, no electoral threshold at all and a very large assembly of 400
seats”.* In addition, the minimal regulation of political party registration
has made the formation of political parties, including explicitly declared
ethnic parties, uncomplicated in South Africa. ““The right to form politi-
cal parties is protected by the entrenched Bill of Rights in the 1996 Con-
stitution. Registration is comparatively easy: it requires a ‘deed of
foundation’ signed by 50 registered voters and a payment to the IEC
[Independent Electoral Commission] of R500 [equivalent to US$70].”?
Aware of all the characteristics of a conflict-prone society that obtain in
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South Africa — namely, ethnic, racial, religious and linguistic diversity, re-
gionalism and socio-economic cleavages — South African leaders chose to
have an inclusive system.

Like South Africa, Mozambique uses proportional representation, but
with two main differences. First, there are 11 electoral constituencies
matching the 11 provinces of the country, whereas in South Africa the
state constitutes a single constituency for National Assembly elections.
Second, Mozambique uses an electoral threshold of 5 per cent minimum
for a party to enjoy representation in the National Assembly, whereas
South Africa does not have such a threshold. Introduced ahead of the
first democratic elections of 1994, the electoral threshold was aimed at
blocking the entry of ethnic parties to parliament and ultimately achiev-
ing nation-building through aggregation. In addition, Mozambique dis-
courages ethnic, religious and regional political parties. According to the
constitution, the formation and operation of political parties shall be na-
tional in scope; uphold national interests; contribute to the formation of
public opinion, especially on major national issues; and strengthen the
patriotic spirit of citizens and the consolidation of the Mozambican na-
tion.® Civil society and smaller parties have decried the electoral thresh-
old because it has enforced a two-party system. They recently obtained
the repeal of this provision, so that there will be no electoral threshold
in the 2009 parliamentary elections.

The legal framework of political parties is underdeveloped in Kenya,
thus creating uncertainties and doubts. In Kenya, there is no political
party law or chapter in the country’s constitution or laws that explicitly
recognize and provide for the regulation and operation of political par-
ties. Kenyan parties are legally required to register under the Society’s
Act, which regulates virtually all entities, including clubs, welfare groups,
farms and shops. Not surprisingly, some party leaders tend to behave like
entrepreneurs by establishing a party on their own, financing it from their
private funds and subsequently recruiting members to join the newly
formed party. It has been observed that most such party leaders and
founders tend to consider the party as a private property in which they
have invested funds, ideas and time, which entitles them to the payment
of lifelong dividends. Such parties experience internal party democracy
deficits that ultimately lead to their collapse. The absence of a political
party law in Kenya and the fact that parties owe their legal existence to
the Society’s Act while invariably being regulated by the electoral law
and a variety of other laws have caused uncertainties by confining party
matters to the realm of ““private matters”.

However, while the absence of a coherent legal framework for parties
has undermined their proper functioning, the use of a single-member
electoral system has weakened the appeal of openly particularistic parties
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and compelled parties to enter into electoral alliances and party coali-
tions. This has been enhanced by the constitutional provision that “the
candidate for President who ... receives a greater number of the valid
votes cast ..., and who, in addition, receives a minimum of twenty-five
per cent of the valid votes cast in at least five of the eight provinces shall
be declared to be elected as President”.” Since political parties in Kenya
are essentially formed along ethnic and regional lines, the need to secure
the constitutional requirement of 25 per cent makes it imperative for
them to form coalitions based on their regional strength. The lessons of
the three multi-party elections in Kenya are proof of this. President Moi
and the Kenya African National Union (KANU) won the 1992 and 1997
general elections by building ethnic and regional alliances that enabled
Moi to achieve 25 per cent in at least five provinces. In 2002, the affiliated
parties of the National Rainbow Coalition (NARC) were able to mobi-
lize votes in their various regional strongholds, which enabled Mwai Ki-
baki to win more than 25 per cent of the total vote in all eight provinces
and become president.

In Mauritius, the first-(three)-past-the-post electoral system provides
for the direct election of 60 Members of Parliament (MPs) in the 70-
member National Assembly, each of the 20 constituencies returning
three MPs. The island of Rodrigues returns two MPs and an extra eight
seats are allocated to non-elected candidates based on their ethno-
religious affiliation as a compensatory mechanism for underrepresented
communal groups with the most votes in the elections. Indeed, the consti-
tution requires that “every candidate for election at any general election
of members of the Assembly shall declare in such manner as may be pre-
scribed which community he belongs to and that community shall be
stated in a published notice of his nomination™.® It is also worth noting
that the drawing of electoral boundaries has perpetuated a rural/urban
divide based on ethnic agglomeration.

Known as the “best loser’ system, this system is seen by some political
observers as having resulted in the crude ethnicization of political parties.
However, it may also be argued that this system has ensured a more or
less balanced ethnic representation in parliament. Mauritius therefore
has clearly opted for the articulation of communal groups.

In Malawi, too, it is easy to form and register a party.” The Malawi
government has not tried to actively discourage the formation of ethnic
parties. The country uses the single-member district electoral system,
which, in theory, should stimulate party leaders to seek support outside
their own group. However, Malawi’s politics are dominated by region-
alism, with the three regions — Northern Region, Central Region and
Southern Region — competing for power through regionally based par-
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ties. These parties tend to seek and secure representation, in essence, in
proportion to the size of the electorate in their region.

In summary, the regulation of political parties has led to the emergence
of certain types of party system based on the contexts and needs of these
different countries. South Africa and Mauritius have encouraged better
representation of social groups through translation characterized by the
use of proportional representation and the best-loser system and the ab-
sence of an electoral threshold. This has contributed to nation-building
because all groups, including minorities, are accommodated in the repre-
sentative chambers.

In Malawi, the combination of a first-past-the-post electoral system
(which, in theory, should encourage aggregation), the existence of domi-
nant regional parties (which should promote proportional representa-
tion) and the absence of mechanisms to block ethnic parties have all
resulted in a neutral mechanism, leading to the articulation of votes
more or less proportionally to the sizes of the respective social groups
and parties. This observation on the Malawi party system is corroborated
by Bogaards when he states that ““Africa’s geographically concentrated
socio-cultural groups’ translation can be achieved under any of the main
types of electoral system: proportional representation as well as plurality
and majority elections in single-member districts”.'°

The use of electoral thresholds in Mozambique and Kenya is aimed at
preventing the perverse effects of explicit ethnic politics and compelling
parties to aggregate or build electoral alliances and party coalitions
across ethnic lines. In addition, first-past-the-post combined with the dis-
tribution requirement in Kenya has had the same results. Clearly, Mo-
zambique and Kenya have created a system where there is limited space
for ethnic minorities, a potentially dangerous path in the long run. The
two countries have nonetheless made progress toward nation-building
by compelling parties to focus more on matters of national interest for
their own survival, through the aggregative function of alliance and coali-
tion formation, as will be shown later in the chapter.

Engineering electoral systems and inter-party relations

In simple terms, an electoral system is a model by which the votes re-
ceived by the contesting candidates, parties or groups of parties are trans-
lated into seats. In reality, electoral systems are more complex than just
an application of a mathematical formula for the allocation of seats. Elec-
toral systems can also be engineered to achieve direct and indirect politi-
cal goals such as the restriction of the number of political parties, the
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Table 9.1 Aspects of party formation regulations

South
Country Kenya Malawi Mauritius Mozambique Africa
Election threshold Yes No No Yes No
Ban on ethnic parties Yes No No Yes No
Distribution requirement  Yes No No No No
To be of national scope No No No Yes No
Signatures No Yes No Yes Yes
Monetary fee payment Yes No No No Yes
Special seats Yes No No No No
Compensatory seats No No Yes No No

Source: Compiled by the author based on the constitutions of Kenya (1991 and
2001), Malawi (1995), Mauritius (1968), Mozambique (1990) and South Africa
(1993 and 1996), and these countries’ electoral, political party and various other
laws.

discouragement of ethnically-based political parties, the inclusion of mi-
nority communal groups and the avoidance of single-party government,
and vice versa. Therefore, different electoral systems have different ef-
fects not only on political representation but also on the shape of the
party system itself.

Political parties are the primary channel through which the needs, ex-
pectations and even fears of the population as a whole are expressed and
conveyed to state institutions, including parliament and government. As
such, parties are central to representative democracy. However, for par-
ties to play this central representative role effectively, the party system in
a given country needs to be relatively stable. This means that there must
be a more or less fixed number of stable political parties established over
a relatively long period of time with clear ideologies and constituencies.
A stable party system makes policy-making and alliance and coalition
formation more predictable.

Generally speaking, in first-past-the-post systems such as those in use
in Malawi and Kenya, where one can win with a mere simple majority,
political parties choose to enter into pre-election alliances in order to
avoid wasting their votes. By coming together, they increase their
chances of winning the elections. In Kenya, the requirement that presi-
dential candidates must obtain a minimum of 25 per cent in at least five
of the country’s eight provinces reinforces the need for parties to co-
alesce prior to the elections. Mauritius’s top-three system, combined
with the geographical concentration of the various communal groups in
rural and urban areas, also requires pragmatism. Party leaders need to
adopt a broad-based ethnic approach and enter into pre-electoral alli-
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ances in order to enhance their performance in electoral contests and
their prospects of electoral victory.

In Mozambique, one of the political instruments used to discourage the
proliferation of political parties has been the introduction of an electoral
threshold of 5 per cent for a party to be represented in the National
Assembly. The system has been decried not only because it sets a high
barrier for entry into parliament but also because all the wasted votes
are eventually shared between Frente de Libertacio de Mogambique
(FRELIMO) and the Resisténcia Nacional de Mocambique (RENAMO)
in proportion to their shares of the vote, thus unduly increasing their par-
liamentary representation. This provision explains the entrenchment of a
two-party system in Mozambique — although in the 2004 parliamentary
elections RENAMO performed so badly that the country shifted toward
a dominant-party system, with FRELIMO enjoying 62.03 per cent of
the votes and RENAMO falling to 29.73 per cent. Since FRELIMO and
RENAMO were the only ones to reach and exceed the 5 per cent elec-
toral threshold, all the seats in the 250-member National Assembly were
allocated to the two political formations. FRELIMO ended up increasing
its share to 64 per cent (160 parliamentary seats) and RENAMO to 36
per cent (90 seats).'!

This provision also explains the clustering of 10 small parties around
RENAMO to form the RENAMO Unido Eleitoral (Electoral Union).
This coalition has allowed these 10 small parties to enter parliament
although they are essentially faceless because they are in parliament
through RENAMO. Indeed, the RENAMO Unido Eleitoral is an atypi-
cal coalition of political parties: not only is it named after a dominant
party in the coalition, RENAMO, but all of its members are in parlia-
ment by virtue of being on the RENAMO closed electoral party list.
Should they decide to leave the coalition, they would lose their parlia-
mentary seats to RENAMO.!? It will be interesting to see the new
configuration of Mozambique’s party system following the 2009 parlia-
mentary elections, at which the electoral threshold will no longer apply,
and the impact this will have on national cohesion.

The effects of inter-party relations on nation-building and
dominant party systems

This study argues that inter-party relations have had a positive effect on
nation-building but also led to the entrenchment of dominant-party sys-
tems because of inadequate regulation of electoral alliances and party co-
alitions. Here, election alliance refers to a pre-election grouping of at
least two political parties to contest the elections together; a party coali-
tion represents the coming together of at least two parties with a view to
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working together in parliament; and a coalition government is a govern-
ment consisting of a minimum of two parties to achieve the required ma-
jority and govern. In practice, however, there are provisions that make
inter-party cooperation quite challenging, thus adversely affecting the
whole party system. In the majority of the countries under study, regula-
tions governing electoral alliances and party coalitions are either selec-
tive, or inadequate or just non-existent, reducing electoral alliances and
party coalitions to mere gentlemen’s agreements to the advantage of rul-
ing parties. Ultimately, this situation has contributed to the consolidation
of dominant-party systems in the countries concerned.

A few examples drawn from the five countries can illustrate this state
of affairs. Election alliances in Malawi are not legally recognized. On the
occasion of an election, alliances are not allowed to be formally regis-
tered or have their own symbols, nor can party candidates be nominated
as the alliance’s candidates. As a result, because electoral alliances are
not unambiguously legally recognized in Malawi, when political parties
do enter into an electoral alliance, the alliance’s presidential candidate
uses the symbols of his/her original party. Alliance partners will cam-
paign for their alliance’s presidential candidate using his party symbols,
while at the same time campaigning for the parliamentary candidates of
their particular party using its symbols. This situation not only confuses
the electorate but also gives undue advantage to the main alliance part-
ner, owing to the fact that its presidential candidate enjoys improved vis-
ibility at the expense of the parliamentary candidates of the other parties
in the alliance.

A concrete example is the case of the 1999 presidential running mate,
where strict interpretation of the law by the Malawi Electoral Commis-
sion (MEC) made it difficult for the Malawi Congress Party (MCP) and
the Alliance for Democracy (AFORD) to enter into a pre-election alli-
ance and contest the presidential election jointly. Although the MEC’s
refusal to recognize the MCP-AFORD alliance was subsequently re-
versed by the court, the MCP’s symbols were used both for this party
and for the alliance, resulting in undue advantage for that party in both
the presidential and the parliamentary elections in terms of public visibil-
ity, at the expense of AFORD. Similarly, the Republican Party’s symbols
were used for the Mgwirizano electoral alliance at the expense of the
other alliance partners.'?

In Kenya, too, there is no law that unequivocally recognizes the legal-
ity of an electoral alliance. Aware of this inadequacy or omission,
Kenyan opposition leaders formed an electoral alliance known as the Na-
tional Rainbow Coalition (NARC), which they registered as a political
party with the same legal standing as all its affiliated registered parties.
The effect of the legal status of the NARC as a registered political party
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on the electoral alliance itself is that this political formation has an iden-
tity crisis. Although in practice NARC is an alliance of 15 political
parties, legally this political formation is registered as a mere political
party, facing all the challenges related to the inadequate legal status of
political parties in Kenya, as explained above, while also being vul-
nerable to the lack of legal recognition of electoral alliances in the east
African country.

The situation is fundamentally different in Mauritius, where any group
of parties wishing to contest the elections together must register with the
Office of the Electoral Commissioner. An alliance is also required to
have its symbols registered with the Commission. For example, in the
2005 general elections, the Alliance Sociale, which comprised the Labour
Party (LP) and five smaller parties, was registered as an alliance using
the symbol of the LP and that of one of the smaller parties, the Parti
Mauricien Xavier Duval (PMXD). The then ruling alliance was regis-
tered as the Mouvement Militant Mauricien (MMM)/Mouvement Social-
iste Mauricien (MSM) alliance using the symbols of the MMM and the
MSM. It is important to note, however, that registration with the Mauri-
tian Electoral Commissioner is applicable only to election time, and at
other times parties in an alliance are not legally bound. Bunwaree and
Kasenally note that there are no specific rules for coalitions but there
are various informal practices and unwritten rules by which parties have
to abide.'*

Electoral alliances, party coalitions and coalition governments have be-
come a significant feature of African politics. The challenges facing elec-
toral alliances also apply to party coalitions in parliament, where the lack
of regulation of such groupings has at times come with a heavy cost in
terms of governmental or even political stability. Kenya and Malawi
have been largely ungovernable since their presidential and legislative
elections of 2002 and 2004, respectively, owing to the dysfunctional
nature of their coalitions. Electoral alliances and party coalitions are
under-regulated. I do not advocate the over-regulation that arguably
characterizes some Latin American countries,!> but, at the same time,
recognize the importance of coalitions in African plural societies. If
some degree of regulation is not introduced, party coalitions will con-
tinue to be abused and to constitute a source of governmental instability
and favour dominant-party systems.

The effects of election alliances and party coalitions on nation-
building

Electoral alliances and party coalitions have contributed to nation-
building in many countries by allowing political parties, especially those
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that are ethnically based, to reach out to parties from a different back-
ground and work toward common goals. In Malawi, these alliances and
coalitions have focused on national matters, thus helping reduce the
strong regionalism that characterizes the country. As for Mauritius, poli-
ticians often ‘‘sell” coalitions as the only means of accommodating ethnic
diversity, building consensus and promoting social cohesion. The reality
is, however, different, because coalition-building, and ultimately its break-
down, takes place along ethnic lines and these coalitions are essentially
vehicles that allow politicians to access or maintain power. In other words,
the raison d’étre of a party coalition is ultimately to govern, and ethnic
accommodation, though desirable and reassuring, has essentially been of
peripheral importance. In order to guarantee electoral victory in 2000,
the MMM entered into a coalition with a smaller party, the MSM, and
agreed to share the post of prime minister, with the MSM taking the first
three years and the MMM contenting itself with the remaining two years.
This ethnic calculation was based on the recognition of the demographic
weight of the Hindu majority, who constitute about half the population.
Despite the true political motives of some alliance and coalition partners,
there is nonetheless a strong perception that alliances and coalitions help
reduce the communal divide, thus contributing to nation-building.

Inter-party cooperation has improved the image of some regionally
based political parties, giving them some national relevance. Just such a
case is the northern-based AFORD in Malawi, which had become a na-
tional role player through its intermittent alliances with the United Dem-
ocratic Front (UDF) and the MCP, which is based in the Central Region.
The same applies to the Inkatha Freedom Party (IFP) in South Africa,
which, thanks to its participation in the ANC-led national government,
changed its image from that of a provincial party concerned only with
the interests of its Zulu constituents to that of a national player. The par-
ticipation of its president, Mangosuthu Buthelezi, in government as min-
ister of home affairs and his periodic appointment as acting president of
the republic also enhanced his stature. Mauritius’s third-largest party, the
MSM, was able to maintain itself in power by taking advantage of the
rivalry between the two main parties, the LP and the MMM. Anerood
Jugnauth therefore managed to occupy the top job of prime minister for
13 consecutive years, a period that ended only when the LP and MMM
agreed to join forces in 1995. However, thanks to a new coalition with
the MMM, Jugnauth made a comeback in 2000 and led the country for a
further three years as prime minister before he was elected by parliament
as the (ceremonial) president of the republic, a position he still held in
2007. In Mozambique, some representatives of the 10 small parties allied
with RENAMO have been able to enter parliament and enjoy better po-
litical visibility and financial security thanks to the alliance.®
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In South Africa, the ANC has entered into alliances and cooperative
arrangements with a variety of smaller and widely different political par-
ties, including the IFP (its arch-rival in the KwaZulu-Natal province),
the New National Party (NNP, the successor to the National Party), the
United Democratic Movement (UDM, a party led by a former ANC
member), the Minority Front, which strives for the interests of the In-
dian community, the Azanian People’s Organisation (AZAPO, a black-
consciousness party), the Freedom Front Plus (FF+, a right-wing party
promoting the interests of the Afrikaners) and the Independent Demo-
crats (ID, increasingly being presented as the party of the coloureds).
The ANC’s openness has enhanced the governing party’s image as a
moderate (dominant) party, and has contributed to the reduction of the
country’s ethnic and racial polarization and promoted nation-building.
Beyond nation-building, inter-party cooperation has also contributed to
the gradual move by parties from ethnic politics by embracing parties
from different ethnic backgrounds. Indeed, in Mauritius and South
Africa, it is the building of alliances, coalitions and other inter-party co-
operative arrangements between the main parties that has, with time,
contributed to some degree of ideological harmony.!’

One important objective of immediate pre-independence and post-
independence party coalitions in Mauritius in the second half of the
1960s and in South Africa in the early 1990s was to bring about national
unity and nation-building. In Mauritius, after the pre-independence elec-
tions of 1967, the LP and its then arch-rival the Parti Mauricien Socialiste
Démocrate (PMSD) formed a post-election coalition that lasted for 15
years, thus helping nation-building by reconciling the Hindu majority
represented by the LP and what is known as the General Population,
which consisted mainly of the Creole people and was represented by the
PMSD. In South Africa, the 1994-1996 Government of National Unity,
consisting of the ANC, the National Party (NP — before it became the
NNP) and the IFP, contributed to nation-building in the racially and eth-
nically divided country. The transitional Government of National Unity
brought together the architects of apartheid, the NP, and the party that
led the liberation struggle against apartheid, the ANC. One of the most
successful party coalitions in the post-apartheid era in South Africa has,
surprisingly, been the successive post-election coalitions between the
ANC and the IFP in KwaZulu-Natal and nationally. The ANC and IFP
came together in an attempt to root out political violence in KwaZulu-
Natal, and their coalition contributed to restoring peace in the volatile
province after decades of hostility between supporters of the two parties.

Electoral alliances and party coalitions have had a positive effect
on social harmony and nation-building more generally in those coun-
tries such as Mauritius and South Africa where communal diversity is
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acknowledged and accommodated. However, inter-party cooperation has
not had the same effect where the electoral system and party system en-
gineers have promoted the blocking or banning of ethnically based par-
ties. In Kenya and Mozambique, in addition, inter-party relations have
been hampered by the rigidity of the systems (i.e. if one leaves the coali-
tion, one loses the parliamentary seat). This has resulted in the main
party in the grouping often taking advantage of the alliance or coalition
at the expense of the other parties. Malawi’s failure to recognize electoral
alliances unambiguously has led to political stand-offs within parliament
and between the parliament and the president.

Inter-party relations and dominant-party systems

Although cooperation between different political parties has contributed
tremendously to nation-building in African plural societies, it has, at the
same time, affected party systems by contributing to the emergence or
entrenchment of dominant-party systems and weakening the junior part-
ners in the alliances and coalitions, often in favour of ruling parties. This
situation has been caused either by inadequate regulations or by the ab-
sence of appropriate regulations. It is also the result of the limited insti-
tutionalization of African party systems.

Borrowing the definition of Giovanni Sartori, a dominant-party system
can be defined as a system where one party has won a parliamentary
majority (and, where applicable, the presidential elections) in three con-
secutive multi-party elections.'® Party-switching has been one of the
mechanisms through which dominant-party systems have been consoli-
dated in some countries. Legislation in South Africa, Mauritius and Ma-
lawi provides for the crossing of the floor in parliament, with some
procedural differences in each country. In South Africa, laws introduced
in 2002 enable an elected representative in parliament, the provincial le-
gislature or a local council to become a member of another party while
retaining membership of the legislature. They also make it possible for
an existing political party to merge with another party or to subdivide
into more than one party, while allowing an MP affected by such changes
to retain membership of the legislature. These laws have changed South
Africa’s party system and political representation because substantial re-
alignments take place between elections, affecting the initial choice of the
electorate.’® The dominant-party system is strengthened directly by re-
ceiving opposition members by way of defection or indirectly through
the fragmentation of the opposition.

It is worth noting that, in the South African context, for the floor-
crossing legislation to apply, the number of members leaving the original
party must represent not less than 10 per cent of the total number of
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seats held by the original party in that legislature. In addition, for the 10
per cent clause to apply, members must leave their parties at the same
time. It has been argued that this provision is aimed at preventing solo,
unprincipled departures. In reality, it in effect protects large parties at
the expense of smaller ones, given that the smaller a party, the easier it
is for those who wish to defect to achieve the required 10 per cent thresh-
old. Undoubtedly the legislation has favoured the ANC, by allowing its
expansion, and weakened the opposition and the whole party system
through the fragmentation of opposition parties with the entrance of
smaller parties in the national, provincial and local chambers between
general elections. The Democratic Alliance (DA), South Africa’s largest
opposition party, was also a beneficiary of the floor-crossing legislation
until September 2005, when it lost 10 per cent of its members in the Na-
tional Assembly.

The floor-crossing legislation has led to a flurry of defections by elected
representatives either to join other parties or to form new ones. This
legal yet unprincipled practice has been decried for several reasons. Ad-
mittedly, floor-crossing gives effect to freedom of association, expression
and conscience and reduces the party leadership’s control over MPs.
However, the disadvantages offset the advantages. The extent to which
the legislation has affected the party system can be seen in the example
of parties such as the NNP, which was deserted by a substantial number
of its MPs and councillors, and the PAC, which lost one of its only three
MPs; and in tensions in KwaZulu-Natal that threatened to undo the gains
of peace consolidation when the IFP lost some of its elected representa-
tives to the ANC. The UDM lost the majority of its parliamentarians to
the ANC, which, as a result, and between elections, achieved and ex-
ceeded a two-thirds majority in the National Assembly. At times the
floor-crossing practice had all the elements of a farce, as in 2003 when
the sole national representative of the Afrikaner Eenheids Beweging,
Cassie Aucamp, chose to quit and form a new party, National Action,
probably to represent himself.?°

The legislation undoubtedly undermines representative democracy by
ignoring the choice of voters and weakening small parties because the
10 per cent clause protects only large political parties. In addition, floor-
crossing creates the potential for political corruption with, for example,
promises of jobs, money or other political or financial privileges, thus
damaging the political integrity of the country. However, it has been ar-
gued that smaller parties such as the IFP, the UDM and the ID were per-
sonality driven, with internal democracy crises that culminated in their
loss of members.?!

Indeed, party leaders, the media and political analysts have raised seri-
ous concerns about the legitimacy of the floor-crossing legislation in
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South Africa, which is seen as a threat to the young democracy. The IFP
leader referred to floor-crossing as “‘crosstitution’” and to those who cross
the floor as ““crosstitutes”, an astute combination of ‘“‘crossing” and (po-
litical) “prostitution”. More explicit condemnations have come from the
media, with a newspaper calling floor-crossing daylight robbery: the theft
of party seats by politicians.??

It must be highlighted that the proponents of the floor-crossing legisla-
tion in South Africa have argued, for example, that the demise of the
NNP and its subsequent integration into the ANC through floor-crossing
was good for nation-building in a post-apartheid South Africa character-
ized by racial polarization.>® Apart from floor-crossing, there are other
mechanisms such as defections that have had the effect of fragmenting
the party system. It has been observed in Mauritius and Malawi that pol-
iticians often leave opposition parties and form new ones as a strategy to
make themselves more attractive to the ruling party as a coalition part-
ner. This has contributed to the strengthening of the ruling parties at the
expense of smaller parties. However, the Kenyan and Mozambican party
systems have been less affected by fragmentation owing to the fact that
both have an electoral threshold that encourages election alliances and
party coalitions and discourages their disintegration — given that an MP
who leaves a party coalition would lose his/her seat in the representative
chamber.

A strong correlation exists between regime types and the effectiveness
and survival of party coalitions. It has been observed, particularly in
Mauritius and to a lesser extent in South Africa, which are both parlia-
mentary regimes, that coalition partners have a say. The larger the num-
ber of seats controlled by the partner, the bigger the space this partner
will enjoy in the coalition and government. In Mauritius, for example,
the main party in the coalition will receive the post of prime minister
and the leader of the second-largest party will be entitled to the post
of deputy prime minister. Partners are accommodated in order to
avoid their withdrawal from government and a subsequent vote of no-
confidence, which might lead to the collapse of the coalition government
and the formation of a new one or the calling of an early election. Con-
sultation and consensus-building are the rules of the game in parliamen-
tary regimes where coalition-building is needed to govern.

Party coalitions in parliamentary regimes tend to be more effective
than those in presidential regimes. In presidential regimes, the presiden-
tial party may choose to ignore coalition agreements and give precedence
to its constitutional prerogatives. Such situations can lead to divisions
within the coalition, undermine the functioning and the effectiveness of
government, and destabilize the party system.
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In Malawi, the dominance of the executive over the legislature has
made it possible for President Bingu Wa Mutharika to resign from the
UDF, the very party that sponsored him to the presidency of the repub-
lic, and form his own party, the Democratic Progressive Party (DPP),
without losing his post as the president of the republic. He was later
joined by scores of MPs through floor-crossing. This development helped
Mutharika to defuse the impeachment proceedings initiated against him
by his UDF opponents. Although he did not control the majority of seats
in parliament, Mutharika managed to continue to enjoy a great deal of
influence and to rule the country using his presidential prerogatives, ap-
pointing opposition MPs to powerful and lucrative public posts, thus get-
ting them to cross the floor and support him in crucial debates and policy
issues.

Similarly, Kenya’s presidentialism vests immense executive powers in
the president of the republic. The president appoints the cabinet and
can dissolve it at will, and has the power to dissolve and prorogue parlia-
ment.?* In doing so, he or she is not obliged to seek advice from any au-
thority, including his/her alliance partners, nor is he/she required to abide
by the pre-election Memorandum of Understanding signed with the co-
alition partners. The executive authority vested in the president means
that, once elected, he/she may choose not to be accountable to his/her
coalition partners by virtue of his/her presidential prerogatives. This situ-
ation has been at the origin of the crisis within the NARC. The sustain-
ability of party coalitions in a presidential system clearly depends, to a
large extent, on the president’s goodwill. This situation has affected the
functioning of the NARC coalition and weakened the party system by ex-
acerbating the divisions in the coalition and causing mistrust between
party leaders.

Conclusion

Different African countries have developed different regulations for po-
litical parties with the common goal of preventing and/or containing the
pervasive and polarizing effects of ethno-regional parties and politics and
achieving nation-building in the post-independence and the post—Cold
War eras. Although none has managed to put a stop to ethnic parties,
many have managed to minimize the threat posed by extremist ethno-
regional politics. However, those parliamentary regimes that have en-
couraged the translation of ethno-regional cleavages, such as Mauritius
and South Africa, through the use of proportional representation without
an electoral threshold or the use of a compensatory measure to correct
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the under-representation of ethnic groups, are well served in terms of po-
litical representation, ethnic accommodation and party system stability.
Undoubtedly, these countries are governable, their party systems are
more stable and nation-building is increasingly a reality. Mauritius has
routinely experienced alternation in power and does not have one single
dominant party, whereas South Africa has a democratically elected dom-
inant party.

On the other hand, countries that have tended to promote the aggrega-
tion of social cleavages through the setting of high electoral thresholds
(Mozambique and Kenya) and distribution requirements (Kenya) have
equally managed to contain extremist ethno-regional politics and parties.
However, it is unclear whether their minorities feel sufficiently included
and accommodated in the political system. In addition, the presidentialist
system in use in Malawi and Kenya has reduced the integrative function
of election alliances and party coalitions. These groupings are not un-
equivocally legally recognized, and presidents have tended to use their
constitutionally entrenched prerogatives against their coalition partners
in parliament. This has led to parliamentary and governmental dead-
locks.

I would therefore recommend that the unintended (negative) conse-
quences of party regulations, such as the exclusion of minorities in some
political systems, be addressed through inclusive reform processes. In ad-
dition, the laissez-faire approach, which entails the absence or the inade-
quacy of the rules governing election alliances and party coalitions, has
led to the abuse of these partnerships and benefited the main party in
the coalition. I therefore recommend that some regulation of alliances
and coalitions be introduced for the sake of stable and balanced party
systems, for the functionality of parliaments and governments, and for
national cohesion.
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Party regulation and
democratization: Challenges
for further research

lain McMenamin

Introduction

The two great subjects of academic political engineers have been elec-
toral systems and executive-legislative relations.® The main purpose of
engineering the electoral system has been to influence the party system.
The choice between presidential and parliamentary systems also has im-
portant consequences for parties. In the case of both electoral systems
and executive—legislative relations, the effect on parties is indirect. Incen-
tives are provided for parties by prescribing the method of election to
office and the powers of elective offices. It is now clear that political prac-
tice has gone beyond merely providing indirect incentives to directly reg-
ulating the form political parties take.?

In this chapter, I concentrate on the most original subject matter cov-
ered in this book: how party regulation affects the nature of political par-
ties. The incentives created by the electoral rules affect not just the party
system, in terms of number, size and stability of parties (the inter-
party dimension), but also the nature of the parties themselves (the
intra-party dimension).® In this chapter, the dependent variable is the
intra-party dimension and the independent variables are forms of party
regulation. As Shugart has pointed out, the intra-party dimension has
been neglected in the huge literature on electoral systems, and Reilly’s
primary claim for the originality of this volume is the extent to which
the political practice of party regulation has outpaced its academic analy-
sis. In terms of Reilly’s taxonomy of attempts to engineer parties and

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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party systems outlined in Chapter 1, I confine myself to bottom-up (or
extra-parliamentary) regulations. Thus, I exclude electoral rules, top-
down (or parliamentary) regulations and international interventions.

The bottom-up regulation of parties seems to take four main forms.
First, it can require that parties have a certain number and/or geographi-
cal distribution of members, branches or permanent offices. Second, it
can proscribe certain bases of party mobilization, most notably ethnicity.
Third, regulations can mandate that parties are internally democratic.
Fourth, the source, size and reporting of party finances can be regulated.
Whether these regulations are found in the constitution, ordinary statute
law or a specialized electoral or party law,* they have in common that
they do not merely provide a set of incentives for office-seeking or
office-holding parties. Instead, they tend to set out in some detail the
standards that parties are supposed to meet if they want to offer them-
selves for office.

Political engineering requires a reasonable basis on which to predict its
consequences. Prediction in turn requires a very strong theoretical base.
This chapter sets out the formidable theoretical challenges for the study
of party regulation. These challenges can be understood in terms of the
standard model of political parties and democratization, which should be
especially familiar to students of electoral systems from their analysis of
the interrelationship of electoral rules, political parties and social struc-
ture. Although this chapter is primarily situated in the academic litera-
ture, it does have policy implications. Firstly, the chapter contains some
very strong arguments about the consequences of some types of regula-
tion in some contexts. In effect, it represents the academic’s response to
the policymaker’s question of “‘what works?””. Secondly, to the extent
that policymakers are operating without the analysis and data assumed
by the standard model, they are lacking basic information. To the extent
that they lack basic information, the consequences of engineering will be
unpredictable and risky. Thirdly, in some limited respects, the analysis of
this chapter presents theoretical arguments for concrete institutional so-
lutions that have yet to be found amongst the current wave of experimen-
tation overviewed elsewhere in this book.

The standard model of parties and democratization

Although it is rarely expressed as such, there exists a broad consensus on
a standard model of parties and democratization. Indeed, it is assumed,
or partially articulated, in virtually all of the other chapters of this book.
Given the complexity of politics and political studies, these chapters, as
well as the wider literature, generally focus on portions of the model.
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Nonetheless, most studies of parties and democratization are involved in
a collective endeavour to specify and test the model.

I will very briefly outline the structure of the model. The characteristics
of political parties are hypothesized to affect democratization. Some
types of parties are thought to be better for democratization than others.
For example, the vast majority of scholars think institutionalized parties
are better than uninstitutionalized parties. Many scholars think that eth-
nic parties are best avoided. The characteristics of parties are explained
by a variety of institutional factors such as the electoral system and
executive—legislative relations. These institutions cannot be considered
one by one. They interact with each other. The effect of one institution
varies according to overall institutional configuration. Party characteris-
tics are also explained by social factors such as the divisions between
classes, religions, regions and ethnic groups. Interactions of social and in-
stitutional factors are important. The effect of institutions will vary ac-
cording to what type of society they are placed in. Finally, institutions
are often endogenous to parties. In other words, not only do institutions
influence parties; parties influence institutions. The model is summarized
in Figure 10.1.

In the following, and principal, section of the chapter, I lay out the
study of party regulation in terms of the standard model of parties and
democratization. In doing so, I endeavour to provide a coherent synthesis
of, and commentary on, the content of most of the chapters in this book.
The chapter does not attempt an empirical summary. Moreover, it does
not even claim to be a fully worked-out theoretical proposition. Instead,
I merely hope that it will illuminate the theoretical challenges facing a

Institutions

™~

Institutions * SOCicly —e—— Parties —=— Democracy

Society

Figure 10.1 The standard model of parties and democratization.



226 IAIN McMENAMIN

research programme on party regulation. Given the newness and gener-
ality of the material, this last aspiration is not overly modest.

Party regulation
Parties

Two characteristics of parties are most frequently associated with pros-
pects for democratization: their level of institutionalization and the de-
gree to which they are “ethnic” parties. An ethnic party ‘““derives its
support overwhelmingly from an identifiable ethnic group ... and serves
the interests of that group”.’ Note that this definition centres on ‘‘how
the party’s support is distributed, and not how the ethnic group’s support
is distributed”.® T use ethnicization as a shorthand term for an ordinal
ranking, with ethnic parties as the most ethnicized, multi-ethnic parties
the second most ethnicized and non-ethnic parties as the least ethnicized.

Unfortunately, definitions of institutionalization are much more com-
plex, vague and contested. In spite of this definitional morass, in practice
observers tend to agree on whether a given party is institutionalized or
not. Randall’s conception” is a considered synthesis of a large literature.®
In contrast to most other contributions, it is specifically designed to ad-
dress the institutionalization of parties, as opposed to other organiza-
tions, and focuses on the intra-party dimension alone, as opposed to a
mix of intra- and inter-party dimensions.’ The first characteristic of the
institutionalized party is ‘‘organizational systemness”. It is a real organ-
ization, not a mere network, coterie or facade. Secondly, it exercises
“embedded decisional autonomy’’. Although it has links to society, and
may be influenced by other organizations, it has substantial control over
its own decision-making. Thirdly, it exhibits “value infusion”: its mem-
bers do not treat it purely instrumentally. The continuity and success of
the party are regarded, to some extent at least, as a good in itself. Finally,
the institutionalized party has a ‘“‘definite public image and presence’ as
well as a “relatively stable basis of support”. This definition helps to con-
vey both the complexity of institutionalization and the high standard that
a party must achieve to be regarded as institutionalized. Although the
rules under examination in this chapter tend to influence some of the
four characteristics more than others, these differences are not essential
for the following discussion. Neither are the differences between this
and other definitions of institutionalization. Also, it is reassuring that
these four dimensions of institutionalization do tend to co-vary.

In common with a wide consensus, I assume that, at least in the context
of most of the societies under examination in this book, institutionalized
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parties are good for democracy. Nonetheless, it is worth noting that many
people think that some Latin American parties, such as the traditional
Colombian parties, have been over-institutionalized. Furthermore, the
popular idea of the cartel party might be interpreted as a view that most
West European parties are over-institutionalized.'® In contrast, I am
making no claim with regard to the connection between the ethnic status
of parties and democratic outcomes, which is the subject of a vigorous
debate between ‘“‘centripetalists” and ‘“‘consociationalists”.!’ Competing
schools of thought will care about the effect of institutions designed to re-
move ethnicity from party structures, even though they will, of course,
have very different views as to the advisability of such attempts.

Institutions

In this section, I propose some hypotheses linking the four sets of party
regulations with ethnicization and institutionalization. An internally dem-
ocratic party is more institutionalized but is not necessarily more or less
ethnic. It is more institutionalized because elections require a minimum
level of organizational systemness. Democracy also promotes decisional
autonomy. A genuinely democratic party cannot be the creature of an-
other organization. Internal democracy also promotes value infusion.
Members may identify with the party as a democracy. They will owe their
loyalty to the party’s democratic procedures rather than to personal con-
nections with its leadership.

In contrast, whether internal democracy promotes ethnicization or not
depends on the relative positions of leaders, members and voters.'* Re-
gistration requirements are usually designed to discourage ethnicity by
making it impossible or difficult for ethnic parties to register. Moreover,
they necessarily require a relatively high level of institutionalization. In
Indonesia, parties must establish an organizational network in two-thirds
of the provinces across its archipelago and in two-thirds of the municipal-
ities within those provinces. This represents quite a formidable level of
institutional development. The proscription of bases of mobilization is
again usually targeted at ethnic parties but does not affect institutionali-
zation.

Finally, funding regulations affect institutionalization in that they re-
quire a more professional administration of resources. They have no re-
lation to ethnicity. The relationship between these two characteristics of
parties and the four main types of regulation are summarized in Table
10.1. A caveat to all of these hypotheses is that they hold only if the party
regulations are enforced. The likelihood of enforcement can be best un-
derstood as a response to the incentives created by the institutions.
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Table 10.1 Party regulations and party characteristics

Affected dimension

Institutionalization Ethnicization
Internal democracy Yes No
Registration requirements:
Membership and branch distribution Yes Yes
Proscribed bases No Yes
Funding Yes No

Source: Author.

Incentives

There is a frustratingly wide range of definitions of institutions, most of
which are useful in some context or other. For political engineers, the
definition of institutions as incentive structures is a useful one. Thus, to
understand any institution we must enumerate the rewards it offers and
the punishments it threatens.!® The incentive offered by electoral sys-
tems is clear: they help decide who does and does not exercise political
power. However, the incentives presented by party regulation are less
clear and less uniform. Here, I point out some of the challenges and op-
portunities in studying, evaluating and designing party regulations as
effective incentive structures. I begin by considering whether the regula-
tions rely on command and control or positive incentives to achieve their
aims.'* Then, I examine ways of monitoring and enforcing rules.
Command and control is not the only way for the state to modify be-
haviour. A good example is the continuing shift in environmental re-
gulation from minimum standards to incentive schemes such as carbon
emission trading. In spite of this fashion, virtually all cases of party regu-
lation seem to rely on command and control: the regulations stipulate
standards that parties must meet. If they do not meet these standards,
they face two sorts of penalties. Parties that mobilize on proscribed bases
or do not meet membership and branch requirements are refused regis-
tration or are de-registered. Command-and-control regulations may be
so drastic, and so at variance with the structure of society, that they may
be impossible to implement. Witness the failure of Turkey’s ban on reli-
gious parties. Turkish courts disbanded the Welfare Party, but it has
simply renamed itself as the Justice and Development Party, shuffled
leaders and denied a religious identity, while clearly appealing to the
more religious sectors of Turkish society. Less risky but still part of the
command-and-control approach is the imposition of fines. Violations of
financial regulations tend to be punished by fines but even in established
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democracies, with relatively undemanding regulations, enforcement tends
to be patchy.!®

The single exception to the command-and-control approach seems to
be the Papua New Guinean incentive for parties to field female candi-
dates. There is no quota of female candidates, the non-fulfilment of which
attracts drastic, or not-so-drastic, consequences. Instead, parties that se-
lect female candidates receive a small but significant rebate on their elec-
tion expenses. The aims of many of the command-and-control regulations
could be pursued in a similar fashion. For example, parties’ state funding
could be partly a function of the distribution of their offices. In order to
provide a further encouragement to real institutionalization, and to mini-
mize the potential for straightforward corruption, non-cash incentives
could be provided. Parties that exceed a threshold or geographical dis-
persion requirement could receive a subsidy to their phone or mail ex-
penses or even receive a number of state-provided person-hours in
administrative support. Despite the potential benefits and minimal risks of
such an approach, there do not seem to be any cases of such incentives.

There is little analysis of how party regulations are monitored and en-
forced, other than to say that they are difficult to enforce and are fre-
quently not enforced. A lot will depend on the design of the institutions
charged with monitoring and enforcement. This responsibility is often
given to the electoral commission, whose basic work has an obvious con-
gruence with party regulation. However, there may be a tension between
the administration of elections, which is best carried out with the cooper-
ation of parties, and a seemingly partisan and aggressive process of se-
lectively applying sanctions to parties. The other option is a dedicated
“Party Regulator”, which oversees party regulations separately from the
conduct of elections. According to International IDEA, nine states have
set up regulatory bodies exclusively to monitor and enforce political fi-
nance regulations.'® A Party Regulator would be similar but with a wider
remit. Such a body would be the analogue of the increasingly important
institutions that regulate frequently oligopolistic and complex industries
such as utilities and finance. There is a growing theoretical and empirical
literature on this topic,!” including that relating to central banks in de-
veloping countries.!® The principal conclusion regarding central bank
independence in developing countries has been that turnover on the gov-
erning body is the only reliable indicator of real independence. This is
because nominal institutional autonomy is typically not respected in
such contexts. Autonomy is achievable only if staff positions are insulated
from political threats and blandishments. Therefore, it is reasonable to
suggest that the key officers of any body charged with party regulation
should have long or permanent terms of office and should be very diffi-
cult to dismiss.
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Related to, but independent of, the design of the regulating institution
is the monitoring strategy. ‘“‘Police patrols” and ‘‘fire alarms’’ are two dif-
ferent ways of organizing oversight of rule compliance. A police patrol is
“comparatively centralized, active and direct”.'® A state institution en-
gages in police patrol on its own initiative and conducts investigations
in order to uncover and discourage transgressions. A fire alarm “is less
centralized and involves less active and direct intervention” than police
patrols. Instead, procedures are established and information distributed
that allow a wide range of actors to bring possible transgressions to
the attention of the authorities. Under this approach, party regulations
would be disseminated amongst civil society groups, the media and the
bureaucracy. There could be toll-free numbers for those with information
relating to party-regulation compliance. Rewards could be offered for in-
formation that eventually leads to a confirmed breach of regulations.
Certain sorts of organizations could be given the legal standing to bring
alleged transgressions to the courts if the regulator has not taken action.
Legal standing might even be granted to individuals who can establish a
reasonable suspicion of transgression that has not been punished. Fire
alarms may be a useful alternative or supplement to police patrols.
Fire alarms often do not have to be created by legislation. For example,
there was an outcry in the media and public opinion over the failure of
the Peruvian Jurado Nacional de Elecciones to verify that parties met
the registration requirements. This public outcry led to a legislative re-
sponse that attempted to reduce the number of parties that would be
elected to the congress.??

If it is assumed that enforcement and monitoring are difficult, the all-
or-nothing option of non- or de-registration should not be recommended.
Weak institutions will not be able to implement the de-registration op-
tion and will instead default to a situation where nothing is done and re-
gulations are openly flouted. Institutions that find it politically impossible
to prevent parties from competing in elections may have the power to im-
pose fines and to administer incentives that have a real effect on parties.
It is worth noting that the all-or-nothing approach has a rhetorical ad-
vantage. It defines what is ‘““democratic”, including all democrats and
treating them equally, while excluding all “undemocratic’ actors. The
calibrated approach of fines or positive incentives treats parties unequally
on a basis other than popular support. Therefore, it could be construed as
a violation of democratic principles.

Institutional interactions

Institutions do not exist in isolation. Instead of individual institutions we
face a complex institutional environment, whose incentives are defined
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by the interaction of institutions. The effect of party regulations is likely
to vary according to the configuration of other political institutions. This
is far too complex a subject to be pursued systematically or comprehen-
sively here. Instead, I provide an example of one of the many possible
interactions between party regulations, showing that the effect of party
regulations may vary according to electoral system. I also consider the in-
teraction between the specific incentives and institutions for monitoring
and enforcement considered above and a country’s general institutional
capacity for monitoring and enforcement.

Let us take the important case of a territorially concentrated minority.
In its “home” region it is a large minority, say 20 per cent. In that region,
it faces two national parties with about 40 per cent each. Very few mem-
bers of the minority are found outside the home region. Since plurality
electoral systems are virtually never recommended in divided societies, I
will use the Bogaards typology in Chapter 3 in this volume to consider
how a party regulation requiring supra-regional party structures such as
branches and offices interacts with the difference between an alternative
vote and a proportional representation (PR) electoral system. In the ab-
sence of such a party regulation, the PR system will translate the social
structure into a regional party. If there is a party regulation, PR will
incentivize aggregation in the form of the national parties having the
opportunity to compete for the votes of the territorially concentrated
minority. Now let us look at the alternative vote. Assume that the minor-
ity constitutes 20 per cent of the voters across a number of single-member
districts. In the absence of a party regulation, the system will encourage
aggregation in the form of national parties competing for the second
preferences of the minority. In the presence of a party regulation, the sys-
tem will give the national parties the opportunity to compete for the first
preferences of the minority. Without the party regulation, the two elec-
toral systems seem to produce different outcomes (translation and aggre-
gation), whereas with the party regulation the two systems converge on
aggregation.?! The broad aggregative incentive of the preferential system
is unaffected by the party regulation, but the PR system is shifted from
translation to aggregation by the presence of the party regulation (see
Table 10.2).

Many of the countries into which party regulations have been intro-
duced have weak bureaucratic and judicial systems. A reliance on ef-
fective monitoring and enforcement of party regulations is especially
problematic in states where effective monitoring and enforcement are
lacking in other areas of state activity. The substitution of positive incen-
tives for command and control does not remove the need for effective
monitoring, but it may make enforcement easier. Similarly, in the context
of a weak bureaucracy and judicial system, there is a particularly strong
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Table 10.2 Interaction of electoral systems and party regulation

Supra-regional party registration

requirements
No Yes
Non-preferential proportional Translation Aggregation
representation
Preferential voting Aggregation Aggregation

Source: Author.
Note: The cells represent the effect on the relationship between regionally con-
centrated minority groups and political parties.

case for replacing, or supplementing, police-patrol procedures with fire
alarms.

Society

Institutionalized parties generally exist only in systems where they are
supported by, or in the past have been supported by, institutionalized so-
cial groups. Thus, both West European and East and Central European
party systems exist in broadly post-industrial societies. The absence of a
past social anchoring has made it difficult for structured party systems
to emerge in East and Central Europe. This fundamental social charac-
teristic may be such a powerful explanation for variations in the levels of
party institutionalization that party regulations make almost no differ-
ence. Most of the cases where there have been attempts to engineer insti-
tutionalization are found in developing societies where institutionalized
social groups hardly exist. Many of those that have developed economi-
cally, or have recently done so, have skipped the classic industrial stage,
which tended to structure and institutionalize classes very strongly.
Strong social structure in many recent democratizations is largely or en-
tirely a reflection of ethnicity or another ascriptive category such as reli-
gion. Ethnicity could serve as a strong social anchor for institutionalized
parties. For example, excluding parties that recently dominated authori-
tarian regimes, India’s Bharatiya Janata Party, which mobilizes on the
basis of the Hindu religion, has by far the highest membership rate of
any of the parties listed in a review of party institutionalization in devel-
oping countries.?? In this volume, Hicken’s review in Chapter 4 of party
system institutionalization in Southeast Asia concludes that Singapore
and Malaysia are both the two most institutionalized and the two most
ethnicized, although their status as semi-democracies makes the infer-
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ence of a connection between ethnicization and institutionalization prob-
lematic.

A further issue for party regulation concerns the distinction between
relatively structured and unstructured societies introduced above. A key
question is how party regulations interact with societies that lack struc-
ture and institutionalization. In these societies, institutionalization, rather
than de-ethnicization, is likely to be the aim of party regulations. Sec-
ondly, in the context of ethnically structured societies, I will examine
how variations in the distance between groups can interact with party
regulations. In these societies, de-ethnicization is likely to be a greater fo-
cus of party regulations than institutionalization.

Different societies tend to produce different types of link between par-
ties and voters.?® The material/individual link explains voting on the
basis of links in a social hierarchy. This type of link is associated with so-
cieties that lack institutionalized social groups. The basis of support is
a personal obligation and the “‘basis of the obligation is material”. Inter-
nal democracy may undermine the hierarchy upon which this system is
based. In the absence of institutionalized non-ethnic social groups to
which an ideology can appeal, it is probably too optimistic to hope that
internal democracy will promote a party based on a fairly coherent and
stable ideological programme. It is a little more likely that it may pro-
mote a power-seeking party based on merit instead of a clientelistic net-
work. Most likely of all is that the clientelistic nature of society will
dominate internal party elections even more easily than it has done state
elections. This seems to have been the result of recent reforms in Peru.?*

Spatial registration requirements may be effective means of increasing
average party institutionalization in relatively unstructured societies.
Without social anchors, few parties are likely to achieve the requisite
organization. Moreover, given the assumption of a lack of deep ethnic di-
vides, such a reduction in parties should not come at the cost of effec-
tively blocking the representation of well-defined social groups.

State party funding may well serve to entrench the material-individual
link by increasing the power of elites to deliver benefits to their clients.
Proscriptions on certain sources of funds, as well as transparency require-
ments, are likely to be largely ignored in such societies. Nonetheless,
these rules may at least make the proscribed behaviour more expensive
for the parties.

The effect of party regulations on de-ethnicizing parties in ethnically
structured societies depends on several aspects of that ethnic structure.
Chapter 5 by Bieber and Chapter 7 by Birnir in this volume have drawn
attention to factors such as the fragmentation of groups, their geographi-
cal distribution and their internal cohesion. However, the contributions
to this volume contain no systematic examination of the distance between
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Table 10.3 Distance and party regulation

Supra-regional party registration

requirements
No Yes
Moderate distance Translation Aggregation
Great social distance Translation Blocking

Source: Author.

Note: The cells represent the effect on the relationship between regionally con-
centrated minority groups and political parties. Assume a permissive proportional
representation electoral system.

groups. Instead, they are treated as straightforwardly categorical. Not-
withstanding their different names, groups are not all equally different.
For example, although Czechs and Moravians may be separable, they
are very similar. Levels of social interaction and political cooperation be-
tween the two groups are very high. In other words, there is little dis-
tance between Czechs and Moravians. In contrast, there is a great deal
of distance between Czechs and the Roma. There is little social interac-
tion and minimal political cooperation. Distance is different from frag-
mentation, which refers to the number and relative size of groups.?®
Distance is usually used in a strictly political sense, referring to competi-
tion and conflict between political parties.?® Here, it is also used in a so-
cial sense, referring to empathy or antipathy between social groups.

As Table 10.3 shows, the distance between groups is a vital variable of
interest when thinking about party regulations that are intended to ag-
gregate ethnic groups. If the distance between groups is moderate, party
regulations may bring about aggregation. If the distance is great, party
regulations may fail to prevent the translation of social groups into polit-
ical parties or, probably much worse, they may block the political repre-
sentation of some social groups. For example, the Indonesian rules on
party registration have sharply reduced the number of parties in the In-
donesian legislature. Therefore, translation has not persisted in spite of
the regulations. However, we do not know whether the social groups
that supported the excluded parties have been aggregated into supra-
regional parties or have been blocked from political representation.

The effect of the proscription of particular bases of parties will also de-
pend upon the distance between social groups. If the distance is close,
groups may follow the intended aggregative incentives. If the distance is
great, they may simply be blocked or repeatedly try to achieve transla-
tion by defying and/or evading the rules, as has been the case for both
Islamists and Kurds in Turkey. Those who intend party regulations to ag-



CHALLENGES FOR FURTHER RESEARCH 235

gregate ethnic groups need to make some assessment of distance before
they can hope for aggregation instead of translation or blocking.

The measurement of distance is not straightforward. It is a latent vari-
able that may be captured by a battery of questions. In some regions, sur-
vey data that ask relevant questions are available. In some other regions,
a basic knowledge of the society might be all that is needed. For example,
it is well known that the distance between Protestants and Catholics in
Northern Ireland is wide: they are educated separately; they do not inter-
marry; they do not socialize together; and they do not go into business
together. In yet other societies, the absence of such data may be a warn-
ing to policy makers that manipulation of party regulations in the ab-
sence of basic information is especially risky.

The distance between groups is no more primordial than their separate
identities. Distance, like identity itself, is constructed by political and so-
cial institutions.?” Indeed, the aggregative approach is predicated on the
ability of political institutions to reduce the distance between groups.
Nonetheless, such manipulation is usually slow, difficult and risky. The
distance between groups is not likely to be reduced by political institu-
tions that have been designed without any attempt to measure, however
roughly, the distance itself.

Endogeneity

Endogeneity is the problematic situation in which at least one indepen-
dent variable is explained by the dependent variable. From a practical
point of view, the presence of endogeneity means that it will be difficult
to assess the impact of institutions and that their independent effect may
be minimal. In this section, I assess the extent to which endogeneity is
likely to affect the relationship between our two party characteristics
and four forms of party regulation and outline some research strategies
for dealing with endogeneity.

Like the electoral system, party regulation affects the fundamental in-
terests of political parties and is likely to be something they will do their
best to control. Institutionalization per se does not affect the interests of
parties differentially. In contrast, whether ethnicity is permitted, discour-
aged or banned privileges one type of party over another. Thus, I try to
separate the two dimensions.

Let us begin with rules on internal democracy and finance, which affect
the institutionalization dimension alone. Powerful institutions to establish
internal democracy may have been introduced by powerful parties with
internally democratic organizations. Weak institutions for internal de-
mocracy may reflect the interests of undemocratic party organizations in a
facade of democracy. However, it may be that rules with institutionalizing
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effects such as internal democracy have a relatively neutral effect on a set
of competitive but dominant parties. They are part of a package designed
to disadvantage minor parties and new entrants. This is in effect the car-
tel party argument developed with Western Europe in mind. In such
cases, there would be no endogeneity problem.

There are two obvious sources of party finance regulation. In one sce-
nario, a legislative majority combines to disadvantage a minority that has
greater access to business contributions. Parties that seek to regulate
party finance are probably not necessarily more or less institutionalized
than those that resist financial regulation. The second scenario is when
political finance regulations are passed in reaction to corruption scandals.
In this scenario, the source of the regulation comes from outside the
dominant parties. Thus, there is little reason to worry about endogeneity.

Next, I turn to the proscription of ethnic parties. This is likely to suffer
from endogeneity problems. Such laws will have been passed by non-
ethnic parties. Some of the cases of party regulation represent a particu-
lar type of endogeneity. Several old regimes did allow some opposition
parties or movements, but had themselves proscribed ethnically or
religion-based parties or movements. Thus, the parties that were in a po-
sition to engineer the new democracy may have found it relatively easy to
come to a consensus on regulations that discouraged ethnic parties. This
is surely what has happened in Indonesia, where three putatively trans-
ethnic parties were permitted under the authoritarian regime.

Finally, I look at rules on the distribution of members, branches and
offices that affect both dimensions. The effect of branch and membership
requirements on institutionalization is subject to endogeneity. Meeting
these requirements necessitates quite a high level of institutionalization.
It is possible that endogeneity on the ethnicity dimension may, by design,
reduce endogeneity on the institutionalization dimension. In other words,
non-ethnic parties, which easily have the institutional resources to meet
the branch and membership requirements, may have intended to exclude
ethnic parties without affecting their own competition. Thus, relatively
uninstitutionalized parties that were too weak to prevent the introduction
of anti-ethnic rules would be removed from party competition, while al-
ready dominant institutionalized parties become somewhat more domi-
nant.

King, Keohane and Verba suggest five strategies for better research in
the context of endogeneity.>® Two of them, parsing the explanatory and
dependent variables, do not seem practicable in the case of party regula-
tions, institutionalization and ethnicization. The other three are difficult
but possible to apply.

First, they suggest correcting biased inferences. If parties choose party
regulations, this introduces a positive bias into assessments of the rela-
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tionship between electoral systems and party systems. Therefore, esti-
mates of the magnitude of the effect of party regulations should usually
be revised downwards. In the absence of sufficient theory or data to im-
plement either of the two following strategies, an endogeneity caveat
should feature prominently in any evaluation of the effect of party regu-
lations.

The second, and much better, strategy is that of controlling for an
omitted variable that captures the source of endogeneity. In an applica-
tion to our subject, the idea would be to control for the circumstances in
which the party regulations were designed and implemented. This in turn
requires a theory of institutional choice.?® Bieber’s careful taxonomy of
East and Central European minority politics performs this function in
Chapter 5 in this volume.

To simplify: in cases where minority politics were historically conten-
tious, it is necessary to control for the majority’s reaction to this con-
tentiousness when trying to evaluate the effects of party regulations
introduced by parties from the majority group. Ideally, therefore, we
need to find similar institutions in societies with roughly similar histories
of minority politics. This is, of course, rarely possible. Nonetheless, an
approach such as Bieber’s should allow us to make meaningful, if impre-
cise, assessments of the type and extent of endogeneity involved in the
evaluation of party regulations. So, for example, the effect of Romania’s
reserved seats for minorities is largely endogenous to a history of hostil-
ity towards the largest minority — the Hungarians, who are territorially
concentrated in the west of the country close to historically irredentist
Hungary.

The third strategy is the selection of observations to avoid endogene-
ity. The most obvious way of doing this is to look for instances where
parties did not choose the party regulations. In Bosnia, after the Dayton
agreement, it seems that party regulations were created largely by inter-
national institutions rather than by the political parties themselves. These
regulations constrained the espousal of certain positions, the recruitment
of leaders and party finances.*® One set of cases is where a constellation
of parties inherits an electoral system originally chosen by a very differ-
ent set of interests. Such relatively pure cases are rare. Another option
is to seek out cases where the relative absence of interests and informa-
tion underpinning institutional choice reduces endogeneity substantially.
Many democratizations happen in the context of a fluid party system. Al-
though parties may choose institutions that they calculate will serve their
interests, those parties may be ephemeral whereas the institutions they
create endure. Such a situation is likely when:

e there were no opposition parties or movements under the old regime —
in effect, this means cases where the old regime was very close to the
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totalitarian regime type immediately before the transition to democ-

racy;

¢ the mode of transition to democracy is a collapse of the old regime, as
opposed to negotiation between the opposition and the authoritarian
regime or a self-transformation of the old regime;

e the social structure is not characterized by a small number of institu-
tionalized divisions, such as a small number of separate ethnic groups,
religions or classes.

Some Central and East European cases partially fulfil some of these

three conditions. For example, in Czechoslovakia there was a post-

totalitarian regime that allowed only a token amount of organized
dissidence or opposition. This regime collapsed suddenly and compre-
hensively. Although there were significant national and ethnic divides in

Czechoslovakia, in the Czech half of the federation there was a relatively

homogeneous population, whose social structure had been substantially

flattened by four decades of communism. In such a situation of low endo-
geneity, we can place more trust in conclusions that are based on changes
in the party system following the introduction of new regulations.

In summary, rigorous studies of the effects of party regulation will need
to be aware of the sources of endogeneity identified here, such as the in-
terest of non-ethnic parties in marginalizing ethnic parties. Convincing
analyses will also need to design their research so as to use strategies for
dealing with endogeneity such as controlling for the circumstances in
which regulations were chosen.

Conclusions

The contemporary wave of party regulation is understandable in terms
of the standard model of parties and democracy. This model is more of
a guideline to future research than a predictive model. Nonetheless, it
does have three sets of policy implications. Firstly, there are some rela-
tively definite conclusions from the literature that apply to party regu-
lation. The most important of these is the link between social structure
and party institutionalization. Party institutionalization is extremely rare
where it cannot anchor itself in the social structure or has had an oppor-
tunity to do so in the past. The current wave of party regulations is
breaking over societies where the only potential social anchor is usually
ethnicity. Thus, policy makers should be aware that they might not be
able to achieve institutionalized non-ethnic parties. At best, they might
be able to choose between encouraging institutionalization or promoting
de-ethnicization.
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Secondly, absences of data and theory explain the model’s lack of pre-
dictive power. Where the model lacks data to make predictions, policy
makers will be undertaking reforms without the relevant information.
The ““iron law of unintended consequences” is a function of uncertainty.
In other words, the more information policy makers have, the less likely
they are to suffer unintended consequences. One crucial example is party
regulations that intend aggregation but do not measure the distance be-
tween ethnic groups.

In terms of theory, we need a better theory of how and why party
regulations are chosen. If we cannot control for institutional choice, we
will suffer from endogeneity problems. No reliable evaluation of existing
party regulations and therefore no empirically based policy recommenda-
tions are possible without confronting the issue of endogeneity.

Thirdly, since the model situates party regulations in the massive liter-
ature on institutions, there is an opportunity to draw on both the theory
and the experience of institutional design outside the specialized field of
party regulation. This might enable academics to act “‘more like engi-
neers than supermarket customers”.?>! In particular, the literature on in-
dependent regulatory agencies and legislative oversight might offer some
innovative, but theory- and evidence-based, solutions for the neglected
issue of monitoring and enforcement. Overall, in the evaluation of party
regulation, as in political engineering in general, genuine practicality re-
quires rigorous theory and careful empirical testing.
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Party regulation in conflict-prone
societies: More dangers than
opportunities?

Vicky Randall

Introduction

The central concern of this book is the use of nationally prescribed rules
or regulations to influence the character and behaviour of political par-
ties in conflict-prone societies. The implication is either that unregulated
parties could be helping to generate conflict, or at least that party regula-
tion could be one way of reducing the risk of conflict. In this case, there is
a risk involved in not introducing regulations.

At the same time it is acknowledged, for instance in Reilly’s Introduc-
tion (Chapter 1), that the (attempted) regulation of parties could have
other additional consequences to those apparently intended. Drawing in
part on some of the preceding chapters and the cases they discuss, this
chapter then asks: ““In what circumstances could the regulation of parties
help to diminish the likelihood of conflict and at what acceptable or un-
acceptable level of cost?”

When broaching a topic so far relatively unexplored and in which there
is such a variety of relevant cases, the first precept has to be the need to
avoid overgeneralization. Even so, this chapter is intended to strike a rel-
atively sceptical note. It argues that party regulation is often unsuccessful
in its ostensible aims, and specifically in terms of reducing the likelihood
of conflict. Moreover, there appears to be a kind of paradox whereby the
situations in which the case for such intervention is most urgent and mor-
ally compelling are also those where such intervention is least likely
to be possible. In addition, party regulation can often have undesirable

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5



MORE DANGERS THAN OPPORTUNITIES? 243

unintended, but also covertly intended, consequences — for instance for
party institutionalization and for democracy more broadly. Consequently
this chapter suggests that, although some minimal level of party regula-
tion is probably advisable, ideally a ‘“‘light touch” is preferable to more
heavy-handed forms of intervention.

I shall begin by looking directly at the circumstances in which the use
of regulations is likely to be “‘successful”’, both in the sense of being suc-
cessfully implemented and in the more ambitious sense of actually help-
ing to diminish conflict. After this I shall consider further how far or
when this kind of regulation is actually necessary. Then I shall turn to
the possible additional consequences — some intended, some unintended
— of successfully implemented regulation. Finally, I will consider its im-
plications more specifically for other aspects of party development —
especially party institutionalization — and its broader contribution to
democratic development.

Successful party regulation in conflict-prone societies

As earlier chapters have described, there has been growing interest in the
possibility of using national regulations to influence the development of
parties and party systems. In terms of academic enquiry, this can be
seen as a logical extension of the application of currently fashionable
(neo-)institutionalist perspectives to questions of state- and democracy-
building, or “‘crafting”. But it is simultaneously a response to a real ob-
served trend in developing and post-communist countries. We now have
a growing number of cases to reflect upon, although in many of these in-
sufficient time has elapsed for us to have great confidence in our judge-
ments. We also face the perennial problem of difficulties in disentangling
the effects of regulations from those of other institutional elements such
as electoral systems and from broader contextual influences.

The concept of a “conflict-prone’ society has been discussed elsewhere
in this book. It is obviously open to a range of constructions. Most soci-
eties are somewhat prone to conflict, and indeed for many political scien-
tists that is what politics are about — without conflict there would be no
need for politics. For present purposes, the assumption should be that
we are talking about countries where conflict has meant or could threaten
something serious: civil war, state collapse or serious threats to human
security. In addition, the underlying tension may very often be related
to polarized ethnic identities; and, although there is a tendency in
some of the discussions in this book largely to focus on ethnically divided
societies, there could be other kinds of cleavage, for instance ideological
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or regional, instead of or in addition to ethnicity (I return to these ques-
tions below).

The focus of this book relates to post-conflict democracies. This is
clearly not the place to discuss the meaning of democracy in general. In
the present context, however, it seems most realistic to include those
countries in which democratizing measures, including the holding of
multi-party elections, have been formally adopted although substantial
progress may still be limited. This still pre-empts the question of whether
democracy or these aspects of it are always appropriate for conflict-prone
societies. In the ‘““failed state” literature there is some disagreement on
this matter. Marina Ottaway, for instance, citing the examples of Sudan
in the mid-1980s and Angola in 1993, has argued that, although democra-
tization is desirable in the long run, in the short run it may be extremely
difficult to achieve voluntarily as well as being seriously disruptive.! On
the other hand, there is the danger that, if democracy is organized out at
an early stage, it will be much more difficult for it to develop later.

What at this point can we say about the application and ‘‘success”
of party regulation in these contexts? First, of course, amongst such
conflict-prone democracies there are societies where the likelihood and
feasibility of these party regulations being introduced, let alone being im-
plemented or achieving the desired effect, are extremely slim. Janda makes
the important distinction between regulation of already established parties
or party systems and the engineering of, in effect, new party systems.? In
the former case, we may be talking about societies in which political
parties, in the guise of militias or guerrilla movements, have been central
to the conflict itself. As noted by Sisk, for instance, it would have been
extremely difficult in the wake of civil war in either Cyprus or Lebanon to
impose party regulations that seriously modified the existing party system
in a way that encouraged party formation across existing cleavages and
challenged the dominant party or parties’ hold on power.?

To take another example, in Cambodia the Vietnamese-backed gov-
ernment that had ousted Pol Pot formed the Cambodian People’s Party
(CPP), under the leadership of Hun Sen, prior to the UN-sponsored elec-
tions of 1993. Although actually defeated electorally by FUNCINPEC,
the party originally founded by Prince Sihanouk, CPP power was so en-
trenched that in effect it had to be allowed to continue to dominate. That
pattern has continued. Even following the 2003 elections, McCargo com-
mented: “It has such a tight grip that elections have become little more
than a sideshow, helping to bolster the electoral-authoritarian regime
that Hun Sen has built.”*

Céte d’Ivoire is another country where an earlier intervention to pre-
vent the formation of ethnically based political parties might have helped
to prevent terrible conflict and suffering. Under Houphouét-Boigny, the
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ruling PDCI (Democratic Party of Co6te d’Ivoire) was a multi-ethnic
patronage party. Pressure from France led to the holding of multi-party
elections in 1990, and in 1995, in the presidential contest following
Houphouét-Boigny’s death, his successor, Bédié, resorted to ethnic ap-
peals, specifically promoting a concept of “Ivoirité”, which excluded
many northerners, including his main rival Ouattara. Because parties op-
posed to the PDCI boycotted this election, Bédié won with 96 per cent of
the vote. According to Chiriot,” from this point ethnic polarization rap-
idly increased and any possibility of resolving these differences receded.

Second, however, in a number of conflict-prone societies, a range of
relevant party regulations have been adopted or mooted — including out-
right bans, party registration requirements ruling out some criteria and
insisting on others, such as thresholds in terms of votes or seats for par-
ties to be allowed a legislative presence, and prohibitions on legislators
switching parties. What can we say about their success? The initial ques-
tion here is whether they have actually been implemented. There are
cases where in practice regulations appear to have had little effect. This
has sometimes been found where national regulations have prohibited
the registration of parties based on ethnic identities. In Africa, such pro-
hibitions have been introduced in a succession of countries, including
Cameroon, Tanzania, Ghana and Nigeria. But, as Sithole has pointed
out, it is not always necessary for party politicians explicitly to campaign
on ethnic lines in order for ethnically identified voters to understand their
ethnic allegiances and to vote on this basis.® Similarly Bieber, in Chapter
5 in this volume, suggests that an ethnic ban has had little effect in Alba-
nia or Bulgaria. Again, party registration requirements designed to en-
sure a ‘‘national” character have not always been seriously enforced.
Catén and Tuesta Soldevilla in Chapter 6 in this volume describe the
case of Peru’s 2003 Political Party Law where the electoral authority
failed to check parties’ organizational claims.

Rules to prohibit party-hopping may also in some contexts be quite in-
effectual. The Philippines is not a failing state but has been described as
“flailing”’, and one of its major political handicaps is widely recognized to
be its fragmentary, weakly institutionalized party system. When a new
measure was being considered to ban party-hopping, which in the Philip-
pine context is known as ‘‘turncoatism’, Rogers was extremely doubtful
that this would have the desired effect:

[[]n an environment where parties splinter with every political disagreement,
where candidates routinely create parties of convenience, and where national
leaders campaign as heads of ephemeral multiparty coalitions, a law against
switching parties would have little impact. It would not, for instance, prevent
whole parties switching from losing coalitions to winning ones.”
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Incidentally, success in implementation in this limited sense may partly
depend on the way in which the regulations were arrived at. As Per Nord-
lund remarks in Chapter 13 in this volume, the process of regulation
may in some ways be as important as the content. Intuitively we would
expect that regulations adopted as the result of a lengthy and inclusive
process of consultation with key interested actors, including political par-
ties themselves, would be more likely to be perceived as legitimate and to
elicit voluntary compliance. (This would, however, suggest that conflict
had already sufficiently diminished to make such a process of agreement
possible.) By contrast, regulations adopted with minimal consultation —
whether largely imposed and reflecting the interests of a nationally dom-
inant group, simply unreflectively “borrowed” or imitated from practices
elsewhere,® or, finally, externally imposed as in the cases of Iraq and
Afghanistan — would enjoy less legitimacy. Depending on the govern-
ment’s ability to enforce the regulations, there would be either lack of
compliance or more covert forms of resistance.

Thirdly, there are nonetheless, as recounted in several of this book’s
chapters, many instances of conflict-prone societies where party regula-
tions, designed through their effects on parties and the party system to
reduce or avert conflict or consolidate a recently achieved peace, have
been both adopted and implemented. The further question remains
whether in these cases, in addition to being successfully enforced, reg-
ulations have actually had the desired effect on the party system and
lowered the overall risk of conflict. Indonesia is seen as a successful ex-
ample of party regulation, where a combination of rules requiring parties
to demonstrate their national character and of seat thresholds has greatly
reduced the number of effective parties and enhanced their geographi-
cally aggregative capacity. Reilly, for instance, comments that ““the Indo-
nesian laws appear to have been relatively successful in their over-riding
aim of preventing separatist parties”, even if there continues to be a
high degree of party fragmentation within the assembly.® In Papua New
Guinea (see Chapter 8 by Okole in this book), party regulations that ban
party-hopping and seek to prevent simultaneous membership of more
than one party appear to have achieved some success in reducing the
number of parties and enabling one party to form the government.

In these limited terms, Turkey in more recent times might also be re-
garded as a success story. Successive constitutions have insisted on the
secularism of the state, and the 1983 Political Parties Law stipulates that
parties cannot be based on class, religion, race or language. In 1998, the
electorally successful Welfare Party (RP), which was widely perceived as
an Islamic party, was closed down by the Constitutional Court for becom-
ing a “focal point of antisecularist activities”.!® Consequently the party
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reformed, changing its name to the Virtue Party (FP) and winning over
100 seats in the 1999 general election, but it was again closed down by
the Constitutional Court, in 2001. This brought to a head a developing
split between a conservative wing under the leader of the FP and a more
moderate wing led by Recep Erdogan. The moderate wing formed the
Justice and Development Party (AKP), which went on to win 32 per
cent of the vote in the 2002 general election and to form the government,
whereas the conservative Saadet (Contentment) Party won only 2.5 per
cent. Although assessments are divided, many perceive the AKP to be
very different from its Islamic predecessors; according to Ozbudun,
“[t]he AKP represents the transformation of political Islam in to a mod-
erate conservative democratic party, reconciled to the secular principles
of the constitution”.!* Although the pressure of external regulations is
by no means the only contributing factor — the other main consideration
being the need to expand the party’s electoral base — there seems little
doubt that such pressures help to account for the formation of the AKP.
Again to cite Ozbudun, “[a]s a result of the closure of the RP and FP, a
group of former Islamist politicians seems to have reached the conclusion
that challenging the secular state in Turkey is a dead-end”.

Nigeria, arguably, provides a vividly contrasting case to these relative
successes. Beginning in 1979, rules, subsequently modified, for the for-
mation of parties included the requirement that parties have a national
headquarters in the capital, Abuja, and branches in at least two-thirds of
the states. Ibrahim, investigating the four main parties under President
Obasanjo, found that they were all essentially ethnic federations.!? How-
ever, although possibly reducing inter-party conflict, this had the effect
of shifting ethnic conflict to inside these parties, which all experienced
paralysing factional disputes, including court cases.'® In this context it is
worth noting that even in Papua New Guinea one consequence of redu-
cing the number of political parties appears to have been an increased
tendency to party splits (see Chapter 8 by Okole). This prompts the ques-
tion: is conflict within parties necessarily preferable to conflict, or compe-
tition, between parties?

In a different way, Thailand also provides an example of party regula-
tion designed to encourage more aggregative parties ultimately contribu-
ting to increased conflict. As described in Chapter 4 by Hicken in this
volume, the 1997 Thai constitution introduced measures, including new
restrictions on party-switching, vote share thresholds for representation
in parliament and requirements for membership levels and geographical
distribution, designed to encourage the emergence of mass bureaucratic
parties. Eligibility for state funding was also for a time partially linked to
membership levels and the number of party branches.'* Besides making
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life more difficult for smaller parties, these measures assisted the rise of
“media mogul” Thaksin Shinawatra’s Thai Rak Thai party, which indir-
ectly led in turn to the military coup of September 2006.

Overall, then, this section has argued, first, that there are situations
in which party systems are themselves both so entrenched and so impli-
cated in divisive conflicts that party regulation to restructure them is
pretty much a non-starter. In some other cases, party regulations may be
adopted for a range of reasons but with little likelihood of their effective
implementation. There remain, however, a growing number of cases
where such regulations have been successfully implemented, in that they
have helped to achieve a desired change in the character of parties, al-
though again this has not necessarily or always had the broader desired
effect of reducing the threat of conflict.

Is party regulation necessary?

In the second part of this discussion I want to ask whether this kind of
party regulation really is needed. Of course, as Reilly points out, it is
not necessarily the case that such regulation is imposed on post-conflict
democracies. On the contrary, developing countries have themselves
been “‘at the forefront of this movement” and its “‘most influential inno-
vators”.'> But, even then, the motives of the party regulators or engi-
neers may themselves be self-interested or at least complex and it is still
worth raising this question.

First, it is perhaps relevant to distinguish between degrees of party
regulation. For instance, it is a good idea to have some basic party regis-
tration requirements. It may be a good idea to have some minimal
thresholds set for parties to gain parliamentary seats. Measures to curb
excessive party-hopping seem generally advisable. What should really be
the focus of discussion are more demanding party regulations, such as
registration requirements, including various kinds of proscription, and
higher thresholds. Measures to restrict party-hopping might seem the
least problematic but, apart from doubts about their effectiveness in
many contexts. they can also be used, as Chapter 9 by Kadima demon-
strates in the case of South Africa, to strengthen the position of already
dominant parties. “Light touch” regulations are not really at issue then,
but more severe restrictions and requirements should be regarded with
some suspicion.

Clearly, in focusing on party regulation in conflict-prone societies we
are considering a range of possible situations. However, two kinds of
situation in particular seem to feature most frequently in the present
project. The first is where parties are aligned with ethnic cleavages; the
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second is where the party system is highly fragmented and centrifugal,
with parties formed on a number of bases — not simply ethnicity, but also
ideology, religion, regionalism or a charismatic and/or wealthy leader.

Ethnicity is, of course, a complex and varying phenomenon. Only some
ethnic identities are politicized, and the consequences for political peace
and stability of such politicization depend in part on what Scarritt refers
to as the “morphology” of ethnicity,® that is, the underlying distribution
— the numbers and proportions of ethnic groupings. Individual ethnically
based parties, especially where they represent a minority group, are not
necessarily a major problem and may even be desirable. As Birnir has
shown, bans on ethnically based parties at an earlier stage in Latin Amer-
ica helped to silence the voice of the (highly disadvantaged) Amer-
indians.!” Beyond this, Chandra, in particular, has advanced a broader
defence of ethnically based parties.'® With clear reference to India, she
argues that, in the longer run at least, ethnically based parties need not
be fatally disruptive. Part of Chandra’s argument is that in general, but
especially perhaps in India, people have multiple and cross-cutting iden-
tities and that more than one competing form of ethnicity has come to be
institutionalized in the policy process. What is less acknowledged is that,
in India, caste is often included as a form of ethnicity (going back to the
point about the ambiguous content of the notion of ethnicity). Although
there have been fierce caste wars and struggles between caste blocs over
affirmative action, traditionally and more fundamentally caste has tended
to function as a “horizontal” and stratifying, rather than vertical and di-
visive, basis of identity.

Chandra may thus underestimate the problems that ethnically based
parties can pose. Still, the real danger in terms of conflict and instability
mainly arises in bipolar or deeply divided societies, as opposed for in-
stance to either homogeneous or multi-ethnic societies. But although
this may be a situation in which regulations supplying new incentives to
create parties transcending these cleavages would be most warranted, as
in the case of Cote d’Ivoire in 1995, here we face the paradox that it is
also one in which such regulations are least likely either to be mooted or
to be seriously implemented. Parties that embody and may have violently
promoted the conflict need to agree on or to such regulations, which is
most unlikely. And, in post-conflict societies, external agencies’ first pri-
ority may well precisely be to encourage former armed adversaries to
convert into political parties.

We should in addition note the alternative ‘“‘consociational” argument,
associated in particular with Arend Lijphart.'® This suggests that, if there
are real polarizing conflicts in society, it may perhaps be better that they
should be embodied in the party system, so that the party elites, to a de-
gree able to speak for their respective communities, can come together
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and negotiate some formula for power-sharing. This is more likely to
work if there is some degree of “‘balance” between rival groups. As al-
ready noted, where one group and party is overwhelmingly dominant, as
in Cambodia or Cote d’Ivoire, there is little incentive to compromise. But
where, for instance, rival army-parties have virtually fought themselves
to a standstill, as in Mozambique or El Salvador, the best and politically
the only acceptable way forward often seems to be for these forces to for-
malize as political parties.

The consociationalist position for a time went somewhat out of fashion,
though it may currently be undergoing partial rehabilitation. One case
used to discredit it is that of Lebanon, which operated on a consocia-
tional basis for several decades following independence in 1943. The
argument has been that this system, in which different confessional com-
munities shared power, failed to evolve, but this may not be entirely fair.
According to el Khazen,?® between 1970 and 1975 the Lebanese party
system was developing: the number of parties and the range of issues
and identities on which they were based were growing and closer links
were emerging between parties and social agencies such as trade unions
and student bodies. What thwarted these promising trends?' was the
growing presence of the Palestine Liberation Organization (PLO), from
the beginning of the 1970s, in southern Lebanon. “The PLO’s armed
presence divided Lebanese parties and public into two camps: one op-
posed to the PLO’s armed presence and to PLO-Israeli warfare in south
Lebanon, the other giving it unconditional support.”22

The consociationalist perspective has to some extent resurfaced in
criticisms of decisions taken in regard to party formation in Afghani-
stan.?® Political parties existed in Afghanistan from the 1940s, though
often clandestinely. During the civil war in the 1980s many of the parties
“functioned for all practical purposes as armed factions rather than par-
ties”.?* Partly for this reason they have been regarded with extreme sus-
picion. Although the 2003 constitution, adopted under international
occupation, legalizes parties, the Political Parties Law prohibits legaliza-
tion of parties whose charters are ‘“‘opposed to the principles of the holy
religion Islam” or that incite violence on ethnic, religious, racial or sec-
tarian grounds. The International Crisis Group is concerned that this
vague wording is open to abuse. It fears that “‘restrictions on the legalisa-
tion of ethnic, sectarian and language-based parties would run contrary
to the country’s political realities. Indeed, most political parties, regard-
less of their formal manifestos and platforms, derive popular support
along those lines. Narrowing legal channels within which to articulate
ethnic, sectarian or regional priorities and grievances could promote
sub-state tensions and discord.”?>
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Making a similar point, Abramowitz, discussing party law in Iraq,
warned that ““an outright ban on religious parties may have the effect of
adding to the groups’ lustre as well as decreasing the legitimacy of the
burgeoning democracy”.?¢ In the event, the list of requirements for party
registration issued in 2004 prohibited links with militias or terrorist activ-
ity but otherwise did accept an ethnic or religious base for party forma-
tion.?”

So, even in relation to societies polarized around ethnic divisions, the
case for forms of party regulation that encourage cross-cutting aggrega-
tive parties is not always, or even often, compelling. In the other kind of
situation, in which societies are extremely fragmented on a number of
different fault-lines, we need first to consider the sense in which they are
“conflict prone”. What is the real danger posed by this situation? Is it
devastating civil conflict or is it rather the risk of secessionism, as in Indo-
nesia; or unstable, coalition-based government; or the inability of parties
to provide an effective counterweight or check to executive power; or the
risk that ineffectual parties will damage faith in democratic government
and pave the way for military intervention? These are less drastic or def-
inite kinds of danger than where a country faces the real possibility of
again descending into civil war, and accordingly the justification for using
party regulations in this “engineering” fashion may be weaker.

In some cases it could indeed be that creating large accommodating
parties is not the answer. Sometimes — although this may go against the
international community grain — secession may be a better option. Rather
than trying artificially to construct large aggregative parties, it might be
more productive to develop some form of federalism. India is the obvious
example here, where federalism provides a framework within which
local/regional or particularistic parties coexist and articulate with na-
tional parties and decision processes in a generally peaceful if sometimes
cumbersome way.

One further aspect of this question about the necessity or otherwise of
party regulation should be raised here, although no simple conclusion
can be drawn. This is about timing: is it better to introduce regulations
early on in the life of a party system or at a later stage of its evolution?
Janda has persuasively argued that there is a real danger in imposing too
many regulations early on and making life difficult for new parties.?® As
he points out, creating a party, especially in the context of emerging de-
veloping democracies, is ‘‘a risky business” both politically and in terms
of economic resources. Assuming that we believe multi-party politics to
be appropriate for a particular conflict-prone society, then parties have
to be given some chance to form. On the other hand, the view could be
expressed that it is important to create the right framework of rules at the
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outset in order to build a stable, centripetal party system;>° otherwise,

path-dependence theory suggests that the wrong kind of institutional
momentum could be generated. The longer change is left, the higher be-
come the transaction costs entailed and the more firmly entrenched the
interests of those benefiting from the status quo. Again these arguments
may be seen to relate primarily to somewhat different situations. Incho-
ate parties are more likely to be a feature of relatively new and frag-
mentary party systems, which I have suggested in any case are less of a
problem. The path-dependence argument has most salience for party sys-
tems reflecting bipolar or deeply divided societies, but these are likely to
have been extremely resistant to the introduction of centripetal kinds of
party regulation earlier on.

This section has considered further the question of whether, or in what
circumstances, party regulations to encourage centripetalism are really
necessary. Taking first the case of party systems aligned with ethnic clea-
vages, it has suggested that, in many cases, ethnically based parties need
not be viewed as a serious threat to peace and stability. They are most
problematic in the context of bipolar or deeply divided societies. How-
ever, in this situation, parties reflecting such cleavages are least likely to
agree to party regulations aimed at restructuring the party system. More-
over, in post-conflict situations, the priority may be precisely to induce
armed forces to become political parties. Nor should the ‘‘consocia-
tional” argument — that the leaderships of parties based on contending
communities offer the best chance of arriving at some kind of binding
settlement — be dismissed too lightly. When it comes to party regulations
in the context of fragmentary party systems, the case is still less compel-
ling. The danger posed is less and there may be preferable alternative ap-
proaches. Finally, arguments that regulations are needed at a particular
stage of party system development do not seem too convincing when the
points raised earlier in this section are taken into account.

Unintended — and not so unintended — consequences

So far, I have considered the likelihood of party regulation or engineer-
ing succeeding in its immediate aims or in terms of reducing the likeli-
hood of conflict, and whether such regulation is in fact necessary. But it
is also relevant to consider the additional “unintended’ consequences of
party regulation, some of which may in fact be covertly intended.

Party regulation is one aspect of the broader enterprise of institutional
design or engineering that currently is a subject of great academic and
practical interest. However, as Bastian and Luckham have pointed out,
the whole idea of designing political institutions is a kind of oxymoron —
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institutions by definition grow.*° True, the growth of institutions must in-
evitably involve decisions and choices. Going back to Janda’s distinction,
one could say that, where one is dealing with already existing institutions
(such as parties), there might be grounds for intervention to correct for
earlier design faults. And, still more compellingly, where one is dealing
with a relatively blank sheet (where, for instance, political parties in
founding democratic elections need to be assembled or reassembled ra-
pidly and almost from scratch), more deliberate reflection on and selection
of basic ground rules is unsurprising. At the same time, however, Bastian
and Luckham rightly warn against the unintended consequences of insti-
tutional design choices. In fact, they hold out the frightening prospect of
“an iron law of the perverse consequences of institutional design’.?!

This warning is particularly relevant in cases of external intervention in
a country’s political institutions. The history of colonial intervention, the
self-interested intervention of the Cold War powers and most recently
the traumas of “‘regime change” in Afghanistan and especially Iraq have
all raised serious questions concerning not simply the legitimacy but the
appropriateness and effectiveness of such external interference. Such
questions have bedevilled the growing industry of external democracy as-
sistance and more specifically of “party aid”.>? They are also relevant
to party regulation; for instance, unintended consequences may be com-
pounded if national party regulators are overly influenced by Western
political science dogma or simply follow fashions in institutional design.
Again, party regulation could reflect the requirements of donor agencies
or occupying authorities, which might similarly have been based on a
misunderstanding of local political dynamics and the inappropriate trans-
fer of outdated Western models. One of the recurrent features of this
kind of external intervention is a tendency to look for ready-made formu-
las that can be applied to a number of cases, rather than to recognize the
problems of this “one size fits all”” approach and the need to devise poli-
cies closely tailored to each country’s specific circumstances.

Even where party regulation is driven by purely domestic agendas, it
may in the longer run generate consequences other than those intended.
It is ironic, for instance, that the effective ban on left-wing, union-based
parties from the 1960s in Turkey may have contributed to the rise of
more ethnically or religiously based parties. According to Tiirsan, “with
the forced organising out of the class cleavage, the religious and ethnic
cleavages acquired salience, polarising politics between Kurds and Turks
and the secular and pan-Islamic population™.?3

There are also times, however, when it is more accurate to talk about
“unanticipated” consequences, meaning consequences not anticipated by
some of the sets of actors concerned but intended by others. That is to
say, institutional choices, including those concerning political parties, in
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practice very often reflect the interests and political agenda of the domi-
nant group. Even where the ‘‘regulators” adopt suggestions from the
growing pool of international “‘experts’, they may do so selectively. It is
increasingly accepted that the choice of electoral system may reflect the
perceived interests of key players.** But this can also be true of party
regulations.

Most obviously this has been the case under authoritarian rule, such as
in Indonesia under Suharto, in Nigeria under Babangida (1985-1993),
who allowed only two parties to exist, or in Turkey, where, following the
military coup of 1980, only three parties were allowed to form. Janda
gives the example of Jordan, whose 1992 party law was, he argues, seek-
ing to engineer a party system, where none existed, that would be favour-
able and acceptable to the regime.?> In Zaire (later renamed Democratic
Republic of Congo) in 1990, Mobutu, responding to external pressure to
liberalize, allowed political parties but decreed there could be only three.
He argued this was to avoid the dangers of the party system becoming
the embodiment of multi-tribalism, but was clearly not believed, one par-
adoxical outcome being that later that same year an excessively liberal
party regulation regime was introduced, leading to the registration, by
1997, of 440 parties.>®

Even in more bona fide democratizing contexts, dominant parties may
still be expected to further their own interests and make life difficult for
minority parties through such devices as requiring parties to demonstrate
a national character, imposing seat thresholds and even proscribing
“party-hopping”’. This was clearly the case initially in a number of East
European countries, though the prospect of joining the European Union
was one influence tending to reduce this tendency. But it is also a criti-
cism levelled at party regulations introduced in Indonesia. Thus Ufen
maintains that ““[t]he big political parties have designed the election and
party laws to their advantage. They have banned individual or non-party
candidatures and made it difficult for smaller parties to contest with their
candidates. Regional parties are not admitted, with Aceh being the only
exception.””” As noted, Kadima suggests in Chapter 9 in this volume that
the way party-hopping rules have been framed in South Africa advan-
taged the already dominant African National Congress.

To summarize this section, the enterprise of institutional design is in
some ways a contradiction in terms, although there are situations in
which it is unavoidable. Even then, one needs to be aware of the likeli-
hood of unintended consequences, especially where Western-derived
models of party regulation have been adopted with insufficient reflection
on their appropriateness to the context in hand. Such unintended conse-
quences can also result from more domestically framed party regulations,
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but here there is the additional danger of covert intended consequences
reflecting the interest of dominant groups or major parties.

Consequences for party development

Party regulations, and their intended and unintended consequences, may
in addition have specific implications for the development of parties in-
dividually and of party systems, and for their potential contribution to
other desirable political goals (in addition, that is, to peace and stability).
In particular, given that we are talking about conflict-prone ‘“democra-
cies”, we may be concerned with the implications for the contribution of
party regulations to democracy.

When discussing what kinds of parties and party systems are most con-
ducive to democracy or democratization, there has been considerable
agreement that a key criterion is the level of institutionalization, though
less agreement or clarity about what this means. Mainwaring and Scully’s
criteria for party system institutionalization have been considered partic-
ularly helpful and quite widely applied.*® And, clearly, party system insti-
tutionalization is closely associated with party institutionalization (two
out of four of Mainwaring and Scully’s criteria are really about the indi-
vidual parties rather than the ““‘system’), although one can also conceive
of situations in which the (over-)institutionalization of a party may actu-
ally be harmful to party system institutionalization as a whole.

There is less clarity about (single) party institutionalization, but in
broad terms it is referring to the process through which parties as organi-
zations acquire a degree of both independent internal life and social re-
cognition and embeddedness. Randall and Svésand attempt to elaborate
this concept systematically.®>® A more recent paper by Randall, which
slightly modifies this earlier account, identifies a number of dimensions,
some of which are internal and others external or outwards facing.*’
The first internal aspects are organizational, including scope (territorial
and social reach), internal integration and rule-boundedness, and re-
sources, notably membership and funds. Second are aspects to do with
loyalty to the party or its value system, which can be a vital source of co-
hesion. External aspects include, first, the extent to which the party has
“decisional autonomy”, vis-a-vis for instance social movement organiza-
tions or the government. Second, they have to do with the extent of pub-
lic recognition but also with social rootedness and support.

Again, the factors that contribute to or impede institutionalization are
many and complex. Party origins and the circumstances in which parties
emerge and develop will have an obvious bearing. But one thing is clear
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— parties require time and a degree of independence if they are to de-
velop into autonomous institutions. Heavy-handed regulation, especially
early in party development but to some extent at any stage, could be
counterproductive.

Although there are always limits to generalization, it is widely ob-
served that, in practice, political parties in developing democracies tend
to be weakly institutionalized, for a string of reasons. The kinds of party
regulation considered in this book could have the effect of further weak-
ening them. Thus, by putting pressure on existing smaller parties to com-
bine in order to demonstrate ‘“‘national” characteristics or to achieve
legislative seat “‘thresholds”, regulations could be helping to create par-
ties that are in effect contingent alliances and highly factionalized. This
would have implications for the different dimensions of party institution-
alization that have been outlined above. So, for instance, such parties
would tend to lack effective integrative internal procedures. They would
also lack a tradition or symbolic status able to command their followers’
transcending loyalty. Compliance with centripetal party regulations
would further tend to weaken existing links with social constituencies or
associations — that is, to diminish the party’s “social rootedness”. For in-
stance, Ufen notes the weakening of links in Indonesia between the main
political parties and the traditional ‘“streams’ (aliran) or movements in
which political parties used to be embedded;*! new party regulations
may well have contributed to this trend, although a number of other fac-
tors are also at play. In Chapter 4 in this volume, Hicken also suggests a
trade-off between centripetal party engineering and party rootedness, cit-
ing the case of Indonesia.

Ibrahim notes one related aspect of party regulation in Nigeria that
may have wider application.*? He suggests that to construct a party suffi-
ciently national in character to satisfy the rules requires a great deal of
money (not least for patronage purposes). This has tended in turn to ne-
cessitate extremely wealthy party leaders, who then treat the party in a
high-handed way, almost as a personal fiefdom. To the extent that party
regulations inadvertently reinforce a tendency to “‘personalistic’’ parties
in this way, they again reduce the possibilities of party institutionalization:
the leader will have little respect for internal party values or procedures.

Although there is widespread agreement on the centrality of political
parties to democracy, the exact contribution that political parties make
to democracy, and indeed to democratization, both in theory and in prac-
tice, has not been widely discussed.** One aspect of this contribution that
must surely be vital, however, is representation. Party regulations osten-
sibly aimed at establishing national parties rather than particularistic
ones could clearly have the effect of reducing parties’ ability to perform
this key democratic function. I have already noted the example of bans
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imposed on ethnically based parties which helped to silence the voice of
Amerindians. Such bans have been used to proscribe religiously based
parties, for instance in Egypt and also in Algeria, despite — or because of
— the demonstrated popularity of the Islamic Salvation Front (FIS) in
elections in 1990 and 1991. More generally, where party regulations
designed to encourage the formation of large aggregative parties are suc-
cessful (although there may be a certain amount of horse-trading be-
tween community leaders or representatives within such parties), the
chances for particular, perhaps minority or disadvantaged, communities
to make themselves heard must inevitably be reduced.

Political parties are also potentially agents of democratic socialization,
helping to inculcate democratic attitudes and provide lessons in demo-
cratic behaviour, thereby contributing to democracy-building and consol-
idation. Admittedly it is extremely unusual in developing democracies
(and by no means universal in established democracies) for parties to
play such a role in practice. However, party regulations designed to en-
courage the formation of large, aggregative parties would be most un-
likely to enhance such a propensity. They would, if successful, tend to
reduce or limit the possibility of parties having a clear ideological charac-
ter and thus of presenting electors with a meaningful choice. Given the
cobbled-together character of such parties, they would tend to be elite
dominated, with little scope or incentive for effective grassroots activism
and participation. And the relative lack of internal party integration and
cohesion would scarcely be conducive to processes of internal party de-
mocracy. In Turkey, Tepe notes that at the outset the AKP sought to dif-
ferentiate itself from the standard hierarchical Turkish party model by
adopting measures of internal democracy, including term limits for the
highest party office holders.** Before long, however, many of these new
rules were dropped, which effectively “handed the leader unrestrained
powers”. Although many factors are at play here, this must partially be
owing to the weakening ties between the party leadership and its old
core constituency as the party has become a broader coalition of diverse
social forces, itself partly a consequence of responding to centripetal
party regulations.

Conclusion

Party regulation aimed at counteracting centrifugal pressures is already
going on, whether we are in favour of it or not. In addition, there are sit-
uations in which relatively new representative institutions are being put
in place and there is an almost unavoidable need for a degree of “‘top-
down” regulation, including regulations affecting the character of parties.
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Needless to say, party regulations should as far as possible be agreed by
the major political actors within a polity, not imposed by some external
agency, and should take into account the particularities of the country
and of the political conjuncture.

However, all such regulations should probably be applied with a light
touch. It is often doubtful whether they can in fact be successfully imple-
mented in terms of having the specific intended effect, let alone more
broadly helping to reduce the risk of conflict. Moreover, the strongest
moral or prudential arguments for imposing more demanding regulatory
regimes apply to situations, notably in deeply polarized post-conflict soci-
eties, where the pattern of emerging parties threatens to prolong or re-
vive the conflict, but in these circumstances they are likely to be least
acceptable to the main contenders. And even here there may be grounds
for accepting the consociationalist case that fundamental cleavages need
to be embodied in parties rather than organized out if they are to be re-
solved. In more fragmentary newly democratizing contexts, such regula-
tions may make life excessively difficult for new parties and by the same
token tend to reflect the vested interests of established players.

In recommending or adopting party regulations, policy advisers or
makers need also to bear in mind the likelihood of unintended conse-
quences, and indeed of covert intended consequences. This must be of
particular concern in relation to the prospects for democratic develop-
ment. Political parties are generally seen as playing a crucial, even essen-
tial, role in such development. However, to do so they need to be
relatively well institutionalized. Yet party regulations on the lines being
discussed here could well work against this possibility. Similarly, they
could significantly curtail parties’ collective ability adequately to “repre-
sent” the voices and interests of the whole society and not just the privi-
leged, as well as reducing the ability of parties to act as agents of
democratic socialization.

In summary, it is difficult to envisage a situation in which, given the
risks of associated unintended or covertly intended undesirable conse-
quences, more radical regulatory regimes, and not just minimal require-
ments, could be simultaneously properly justified by the urgency of the
situation and actually capable of successful adoption and implementa-
tion.
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International support for political
party development in war-torn
societies

Krishna Kumar and Jeroen de Zeeuw

Introduction

This chapter focuses on international support for political party develop-
ment in a subset of conflict-prone societies, i.e. societies recovering from
violent intra-state conflicts. In such “post-conflict”” or war-torn countries,
the established political order is seriously undermined by intensive and
often prolonged violent conflicts. Examples of such situations include
Angola, Bosnia, Burundi, Cambodia, East Timor, El Salvador, Guate-
mala, Liberia, Mozambique and Sierra Leone. Many of these societies
were under authoritarian or semi-authoritarian rule during and prior to
the conflict. Whatever little institutional infrastructure for democracy ex-
isted in these countries was undermined during the conflict. Personnel in
state-level institutions, such as the judiciary, the legislature or the civil
service, were killed and infrastructure destroyed. The few civil society
and media organizations that existed were closed down or demolished.
Opposition political parties that existed prior to the outbreak of conflict
were usually banned or transformed into armed resistance movements.
In many of these countries, international actors were instrumental in
brokering a peace agreement between the warring parties and supporting
the country’s post-conflict peace-building and recovery process. In the
belief that, at least in the long run, a democratic political system is crucial
to preventing future violent conflict, the ““international community” pro-
moted democracy in post-conflict societies.! In practically all recovering
war-torn societies, free and fair elections were perceived as the first step

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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towards establishing a multi-party democracy.? The international com-
munity generally supported post-conflict elections and provided assis-
tance to conduct them. It gave technical and financial assistance to
establish a legal framework for elections and build a functional electoral
administration that can organize elections freely and fairly. It also helped
the newly created or reformed electoral administration to frame rules
and regulations for elections, to recruit and train the necessary staff to
supervise polling, and to acquire the necessary equipment. More impor-
tantly, it facilitated the national and international monitoring of elections
to prevent fraud and political manipulation. And the international com-
munity exerted political pressure on losing political parties to accept the
election outcome.® Although its efforts did not always succeed in ensur-
ing the integrity of elections, there is little doubt that, without interna-
tional support and engagement, most post-conflict elections would not
have been held or at least would not have gained credibility and accep-
tance.

It was in the context of holding post-conflict elections that the interna-
tional community became aware of the need for assisting political parties.
Recognizing the instrumental role that political parties could play in con-
flict management and democratic peace-building, it also realized that po-
litical parties lacked the capacity, and in some cases also the skills, to
participate effectively in elections. They often needed assistance to draft
party rules, recruit candidates, write election manifestoes and mount
election campaigns. Moreover, opposition parties were at a serious dis-
advantage vis-a-vis incumbent parties in many cases, and therefore
needed outside help. This was the case, for example, in Mozambique in
the early 1990s.* Finally, it often found that a legal and regulatory archi-
tecture for a multi-party political system did not exist and a set of mini-
mum rules and regulations had to be developed to facilitate political
competition. As a result of this awareness, a wide variety of bilateral,
multilateral and international non-governmental organizations started
designing and implementing political party assistance programmes in vari-
ous war-torn societies. In fact, many of the party assistance programmes
in these countries during the 1990s were demand driven; international
agencies engaged in assisting post-conflict elections responded to the de-
mands from local political parties as well as their field staff. Once the
elections were over, party assistance programmes often continued, albeit
at a reduced scale and as part of more conventional party assistance and
democracy promotion programmes.®

This chapter takes a closer look at international support for political
party development in war-torn societies. It begins with a brief discussion
of the state of political parties at the end of civil wars and then discusses
the various forms of international assistance for party development. The
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chapter also draws a number of conclusions and provides several sugges-
tions for future support to political party development in post-conflict so-
cieties.

Political parties at the end of conflict

The landscape for political parties differs from country to country in the
aftermath of conflict. The relatively open party system in El Salvador, for
example, was quite different from the more closed party system in Cam-
bodia just after the peace agreements in both countries in the early 1990s.
Conditions were quite different again in Rwanda, where the political
party responsible for the genocide was militarily defeated by the Rwan-
dan Patriotic Front, and its leaders and followers sought refuge in neigh-
bouring countries. Factors such as the socio-cultural history of a country,
its level of economic development, the presence of pluralistic and demo-
cratic institutions, ethnic cleavages, political and economic devastation
wrought by civil wars, and the like also vary by country and affect the
nature, growth and functioning of political parties. Therefore caution is
necessary in making generalizations about the nature and functioning of
political parties in recovering war-torn countries. With this caveat in
mind, a few general conditions of political parties and the environment
in which they operate can nevertheless be identified.

First, the political and governance situation in societies emerging from
conflict is hardly conducive to the growth of political parties. Despite the
end of war, the law and order situation is typically grim. Gangs composed
of criminals, unemployed and uneducated youth and ex-combatants roam
around the country, particularly in former war zones. The state has little
or no presence in many parts of the country. Law enforcement agencies
tend to be both ineffective and corrupt, further compounding the situa-
tion. A subculture of impunity can exist for many years in post-conflict
societies, eroding the legitimacy of public and political institutions. The
lack of security in remote and rural areas restricts the movement of polit-
ical parties and further hinders their capacity to recruit and educate
members or mount election campaigns. Worse, in many cases local par-
ties become dependent on the mercy of criminal elements.

A second common condition of recovering war-torn societies is the se-
vere economic problems they face. Wars tend to have devastating effects
on the physical and institutional economic infrastructure of countries.
Economic resources are diverted from productive to destructive use dur-
ing the conflict. Whatever economic development programmes were
launched prior to conflict are halted or disrupted. It is estimated that
gross domestic product is typically reduced by 15 per cent in post-conflict
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societies as compared with non-conflict countries.® Recovering war-torn
societies invariably face high inflation, widespread unemployment and
budgetary deficits for many years to come. It takes time for the economy
to recover. Under such conditions, corruption is rampant and public
disillusionment remains high. But for the vast humanitarian and develop-
ment assistance from the international community, many of these soci-
eties cannot survive. Poor economic conditions also adversely affect the
prospects for the institutionalization of party organizations. Because of
the scarcity of resources, many parties find it difficult to establish local of-
fices or take part in expensive electoral campaigns. Some political parties
become captured by powerful economic interests.

Third, many war-torn societies suffer from widespread social disorgani-
zation. The traditional bonds of family, kinship and community are ad-
versely affected by prolonged war and bloodshed. Social and political
trust across ethnic groups is eroded. The situation is undoubtedly worse
in the countries that underwent ethnic conflict. In such societies, vast
residues of hatred, resentment and anger exist among the people.” In ad-
dition, because of the neglect of education and limited employment op-
portunities, a sub-class of frustrated youth emerges, which has limited
stakes in the existing socio-economic and political systems. Finally, the
return of refugees and internally displaced persons puts an additional
burden on community resources. The cumulative result is that the civic
values of trust, mutual understanding and willingness to discuss differ-
ences, which are essential for the development of multi-party democra-
cies, are often deficient in war-torn societies.

But, despite these adverse structural conditions, practically all war-torn
societies have seen the emergence of multiple political parties. These
parties can be divided into different categories, which is the fourth impor-
tant point. During and prior to the conflict, countries such as Angola,
Cambodia, Ethiopia, Mozambique and Uganda had authoritarian and
semi-authoritarian regimes dominated by a single ruling party. In many
of these ‘‘single-party states’, there was no distinction between the ruling
political party and the main state institutions. This dominance was under-
mined with the signing of peace accords, which invariably provided for
the establishment of a multi-party political system. With the recognition
of opposition parties and groupings, incumbent political parties often
lost some of their authority and legitimacy in the immediate post-conflict
period. The Popular Movement for the Liberation of Angola (MPLA),
the Cambodian People’s Party (CPP) and the Mozambican Liberation
Front (FRELIMO) are all examples of long-serving ruling parties that
saw their power and influence gradually waning prior to post-conflict
elections. However, because of their control over the state machinery
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and access to economic resources, most of the incumbent parties have
again consolidated their grasp on power and remain dominant in the
post-conflict political arena.

In addition, in several war-torn societies there are politico-military or
“rebel” groups that have waged wars against incumbents and are now ex-
pected to transform themselves into political parties. By signing peace ac-
cords, they agree to participate in the democratic process, giving up their
violent struggle. However, in most cases where such a process of rebel-to-
party transformation took place, it tended to be slow and painful and its
success was not always assured. A politico-military group could renege
on its commitment, as was the case with the Khmer Rouge in Cambodia.
In other cases, such groups failed to transform themselves because of
leadership and structural barriers. However, some did succeed; the Fara-
bundo Marti National Liberation Front (FMLN) in El Salvador and the
Mozambican National Resistance (RENAMO) are good examples of re-
bel groups that managed to change themselves into viable political par-
ties.® In any case, the essential point here is that recovering war-torn
countries often have new political parties composed of ex-militia and
rebel forces.

In those countries where conflict was triggered or influenced by iden-
tity issues related to religion, race or linguistic or tribal affiliations, ethnic
political parties emerged. Ethnic parties mobilize people on the basis of
ethnicity rather than a cross-cutting ideology, and their goals often centre
on the narrow interests of an ethnic group(s) rather than broader-based
societal interests.” For example, when Yugoslavia disintegrated because
of its failure to accommodate the aspirations of different ethnic groups,
war and bloodshed did not undermine the ethnic loyalties of political par-
ties; instead it consolidated them. Since the signing of the Dayton peace
agreement in 1995, ethnic parties have continued to dominate the politi-
cal scene in Bosnia-Herzegovina. This has been true in Kosovo as well.*°

Finally, in many war-torn societies a host of smaller, new political
parties emerges. Some of these are founded by special interest groups;
others are established by (diaspora) intellectuals and democrats disillu-
sioned by the existing state of affairs. Moreover, in some cases political
entrepreneurs have formed parties with the aim of gaining short-term po-
litical and economic advantages. Many of these new post-conflict parties
do not have strong roots in society, have limited political experience and
draw their support mainly from urban areas. The Sam Rainsy Party in
Cambodia and the Forum for Democratic Change in Uganda are cases
in point.

To conclude, we find that different kinds of parties tend to populate
the political landscape of recovering war-torn societies. Many of these
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parties are strongly influenced by the political, economic and social
conditions of the civil war and its aftermath, and have organizational,
ideological and behavioural characteristics that are often different from
those of parties elsewhere.

International assistance for post-conflict party development

It is against the backdrop of these harsh realities that the international
community has given assistance to strengthen political parties in post-
conflict countries and to improve the legal and regulatory environment
in which they operate.

The main international actors active in this field are the specialized de-
mocracy and party assistance organizations, including German and Swed-
ish party foundations, the National Democratic Institute (NDI) and the
International Republican Institute (IRI) in the United States, Britain’s
Westminster Foundation for Democracy (WFD), the Netherlands Insti-
tute for Multiparty Democracy (NIMD) and Australia’s Centre for Dem-
ocratic Institutions (CDI). It is important to emphasize that the majority
of these party assistance organizations, although mostly funded by bilat-
eral aid agencies and governments, are independent institutes that are
relatively autonomous as regards how, with whom and where they exe-
cute their programmes. Some of the party assistance organizations work
with only a few parties or even only one party, using ideological affinity
as the main selection criterion. This so-called “fraternal method” of party
aid is common to many European political party foundations that have a
long history of providing assistance, in particular the Konrad Adenauer
Stiftung (KAS) and the Friedrich Ebert Stiftung (FES). Other party as-
sistance organizations offer their support to all the main political parties
in the country, or at least to all parties represented in parliament. This
“multi-party method” is being used by organizations such as NDI, IRI,
NIMD and CDI. For all these organizations, the nature of their assis-
tance consists predominantly of technical advice, dialogue and training.

More recently, support for political party development is also provided
by multilateral organizations such as the United Nations Development
Programme (UNDP), the Organization for Security and Co-operation in
Europe (OSCE), the Organization of American States (OAS) and the
International Institute for Democracy and Electoral Assistance (IDEA).
Their assistance also consists of technical advice, dialogue and training,
and sometimes includes more political-diplomatic activities, such as facil-
itation and direct negotiation with political parties and warring factions.
And, finally, there is a group of organizations referred to as the “party
internationals”, including the Socialist International, the Liberal Interna-
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tional, the Centrist Democrat International and the International Demo-
crat Union. These organizations provide a network of contacts and a
platform for the exchange of ideas between parties from the same ideo-
logical tradition, and have sometimes also played a role in post-conflict
environments. The different methods of the various party aid organiza-
tions and the impact of their programmes have recently come under close
scrutiny, albeit not with particular reference to post-conflict societies.!!

The overall objective of international party assistance in post-conflict
settings is to initiate and strengthen the nascent democratization process
that often begins after the war is over. In the past, international actors
have not followed a coherent and comprehensive strategy for party de-
velopment in post-conflict societies. Instead, their approach has been
rather ad hoc and opportunistic. Interested donor governments, multilat-
eral agencies and non-governmental party assistance organizations have
selected specific areas of assistance depending on the perceived local
needs, available resources and their own specific mandates and interests.
The international community has particularly focused on (a) constitu-
tional and legal provisions for political party development, (b) organiza-
tional strengthening, as well as the functioning of political parties in
elections, dialogue and parliament, and (c) the transformation of rebel
movements into political parties.

International support for party regulation

Party laws refer to the constitutional and legal provisions concerning the
legal status of political parties, including their organization and activities.
They define what constitutes a political party, lay down the requirements
for a party organization and explain what a political party can or cannot
do. Kenneth Janda defines party law as “‘the body of state-based regula-
tions that determines the legal status of political parties and that often
specify what constitutes party membership, how parties must be organ-
ized, how they should campaign, how they must handle party funds, and
so on”.'? Broadly speaking, party laws cover three aspects: party regis-
tration and organization, election and campaign laws, and regulations
for political party financing.

Some post-conflict societies already had constitutional provisions per-
mitting the formation and functioning of political parties before the
outbreak of civil war. This was the case, for example, in El Salvador,
Guatemala, Liberia and Nicaragua. In other cases, constitutions were re-
vised prior to the signing of peace accords to permit the establishment of
a multi-party political system. For example, Mozambique revised its con-
stitution in 1990 to abolish the one-party political system that had previ-
ously existed in the country. In still other cases, the new constitutions
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made explicit reference to political parties to ensure that political parties
are not banned by the incumbent political authority. The constitutions of
Afghanistan, Cambodia, Ethiopia and Rwanda, for example, recognize
citizens’ right to form political parties.

In the early 1990s, in post-conflict countries such as Ethiopia, Cambo-
dia and Mozambique, multilateral and bilateral agencies funded teams of
legal and constitutional experts to advise interim or elected governments,
usually at the specific request of the new governments. Such teams
helped local experts in crafting new constitutions or amending existing
ones. Some attention was given to party regulations, albeit on a very lim-
ited scale.

In the mid-1990s, in Bosnia-Herzegovina, the international community
mandated the Office of the High Representative and the OSCE to
oversee the implementation of the Dayton peace agreement, including
the creation of a democratic multi-party system.'® According to Carrie
Manning, pressure from these institutions ‘‘produced restrictions on the
means of party financing, on leadership recruitment and retention, and
on the public espousal of political positions counter to the provisions or
objectives of the Dayton agreement.... Rather than ban the nationalist
parties outright, however, the High Representative used discretionary
powers ... to remove elected officials and candidates from public office
or from their party functions if they were judged to be obstructing the
peace process.”’!* Despite this interventionist approach, however, the in-
ternational community has not been able to stem the popular appeal of
the main ‘‘nationalist” political parties in Bosnia, mainly because they
have handily adapted their electoral mobilization strategies to the new
post-war context.

More recently, international actors played an important role in advis-
ing the government of Hamid Karzai in Afghanistan on the adoption of
a new electoral and political party law in the run-up to the September
2005 elections for the Wolesi Jirga, the Afghan parliament. The United
Nations Assistance Mission in Afghanistan, a key player in this regard,
helped ensure that new political parties would be subject to a number of
regulations (see Box 12.1).

However, the international community could not ensure the implemen-
tation of the enacted party laws during the 2005 elections. Despite the
provision that banned parties and candidates associated with armed
groups from participating in elections, several candidates with strong
links to armed militias were elected to the Afghan parliament.!5 In ad-
dition, there are indications that the overall aim of the political party
law — to create a stable party system that enables effective cooperation
between the directly elected president and parliament by limiting frag-
mentation and factionalism — was actually undermined by the electoral
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Box 12.1 Afghanistan’s Political Parties Law (excerpt)

Chapter Two. Establishment and registration of political parties

Article 4

Afghan citizens of voting age can freely establish a political party, ir-
respective of their ethnicity, race, language, tribe, sex, religion, educa-
tion, occupation, lineage, assets and place of residence.

Article 5

Political parties can function freely on the basis of the provisions of
this law, and have equal rights and obligations before the law.

Article 6

Political parties shall not:

(1) pursue objectives that are opposed to the principles of the holy re-
ligion Islam;

(2) use force, or threaten with, or propagate, the use of force;

(3) incite to ethnic racial, religious or sectional violence;

(4) create a real danger to the rights and freedom of individuals or in-
tentionally disrupt public order and security;

(5) have military organisations or affiliations with armed forces;

(6) receive funds from foreign sources.

Source: Political Parties Law of Afghanistan, available on the Chr. Michelsen Institute
website at <http:/www.cmi.no/pdf/?file=/afghanistan/doc/ACF8C.pdf) (accessed 9 April
2008).

law. The electoral law put in place the inappropriate single non-
transferable vote (SNTV) electoral system, which limited the use of po-
litical party lists in the elections and allowed only the participation of
“independent” candidates.'® Despite contrary expert advice, many inter-
national actors did not fully realize the negative implications of this elec-
toral system until it was too late. Others deliberately overlooked it,
fearing that listing political parties could cause further fragmentation of
the political landscape and a potential loss for President Karzai.'”

Just as in many other conflict-prone societies highlighted in this vol-
ume, governments in recovering war-torn societies have themselves im-
posed strict restrictions on political parties in newly drafted constitutions
and party laws in order to prevent the emergence of political parties that
might ignite conflict by promoting ethnic and parochial interests. The
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Afghan party law mentioned above is a good example. The Rwandan
constitution adopted in 2003 lays down arguably the most stringent re-
quirements for political parties. Article 54 of that constitution reads: ‘“‘po-
litical organizations are prohibited from basing themselves on race,
ethnic group, tribe, clan, region, sex, religion or any other division which
may give rise to discrimination. Political organizations must constantly
reflect the unity of the people of Rwanda.””'® Although the government
has defended the restrictions on party formation with reference to the
traumatizing events of the 1994 genocide, some have argued that the re-
strictions do not allow the emergence of real opposition parties and
thereby hinder the development of a democratic multi-party system.*? It
is interesting to note that offers of technical assistance by the interna-
tional community were rejected by the Rwandan Constitutional Commis-
sion. The civil society consultation process for the new constitution was
financially supported by several international donor agencies, however.?°

It is too early to ascertain the positive or negative effects of such
restrictions in Afghanistan and Rwanda. Past experiences show that con-
stitutional guarantees have not always prevented authoritarian govern-
ments or dominant parties from circumventing the growth and
emergence of opposition parties. For example, in Cambodia and Ethio-
pia, ruling parties have circumvented legal and constitutional provisions
in order to keep themselves in power. On a positive note, however, the
government of Uganda had for a long time not allowed multi-party elec-
tions, but under public and international pressure its constitution was
amended in 2005 to permit them.

In many war-torn countries, as in other transition nations, the interna-
tional community has also supported the formulation of rules on the
financing of political parties and electoral campaigns. Such regulations
are usually designed to curb the influence of vested interests on public
policies and to limit the opportunities for corruption and fraud. In post-
conflict countries, political finance problems can have more serious con-
sequences than in other transitional countries and are often related to
electoral violence, unequal participation for minority parties and funding
from undesirable sources (e.g. criminals and antisocial elements in-
volved in organized crime, drugs or the unlawful depletion of natural
resources).?! The international community has given technical assistance
to political parties and governments to discuss the different regulatory
options and identify the most suitable reform package(s). The proposed
legislative remedies include limits on donations to and expenditures by
political parties and the mandatory disclosure of party finances, including
private donations and public subsidies to political parties. In this context
UNDP, for example, has provided technical assistance to finalize laws on
the status of political parties and their financing in the Democratic Re-
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public of Congo (DRC).?? Similarly, the International Foundation for
Electoral Systems (IFES) worked with the Liberian National Elections
Commission on the drafting and implementation of campaign finance
regulations.?? International actors have also worked with local civil soci-
ety organizations involved in educating the public (and politicians) about
the new political finance regulations, particularly in order to improve
their attitude towards political parties. International IDEA has been one
of the many international organizations involved in this work.

Assistance for strengthening political parties

The international community has also designed and implemented modest
aid programmes to strengthen the organizational base of political parties,
to increase their capacity to conduct (post-conflict) election campaigns, to
promote multi-party dialogue and to strengthen the functioning of parties
in parliament.

Since most political parties in war-torn societies lack strong organiza-
tional structures and capacities, a major focus of international pro-
grammes has been on organizational development. The goal of such
endeavours is to put forward a vision of a functional organizational struc-
ture that is well managed and has a democratic leadership. In some coun-
tries, international actors gave direct financial and material assistance to
build party offices and strengthen party infrastructure. In East Timor, for
example, UNDP helped to set up Political Resource Centres, which pro-
vided access to graphic designers, computers, internet connections and
telephone lines.?* A similar initiative has been undertaken in Bosnia,
where the OSCE established Political Party Service Centres, aimed at
providing all parties with free access to office equipment, a meeting space
and relevant documentation. The international community has also
funded numerous training seminars and workshops that focus on a wide
variety of issues, including strategies to recruit members, the develop-
ment of suitable messages, improving internal communication within po-
litical parties, strengthening relationships between national, regional and
local units, and working with outside groups. Training programmes have
also focused on practical mechanisms to raise funds, organize special
events and conduct opinion polls and research. Some organizations such
as NDI and IRI have developed training manuals to provide parties with
general information about the role of political parties in a democratic sys-
tem and to identify specific techniques and skills required to perform spe-
cific functions.??

The second area of party strengthening assistance has focused on elec-
tion campaigns. The primary objective of assistance in this area is to
enable newly established as well as older political parties to mount an
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effective election campaign following democratic norms and practices,
particularly in a country’s first post-conflict election. Assistance pro-
grammes focus on topics such as strategic planning, candidate identifica-
tion and selection, message/platform development, voter outreach, media
relations, campaign funding and budgeting, voter mobilization, opinion
polls, debates among candidates, poll watching and vote counting. For
example, during the October 2005 elections in Liberia, NDI and IRI
organized a presidential debate in Monrovia and several senatorial de-
bates throughout the country to acquaint the electorate with the views
and positions of the main electoral candidates.?® International organi-
zations have also organized meetings and seminars to inform political
leaders about the laws and regulations governing elections. In addition,
some bilateral donors have funded the services of outside experts to
strengthen selected opposition parties in an effort to create a more level
playing field after the conflict.

The promotion of multi-party dialogue has also been a focus of inter-
national attention. The main motivation behind this area of assistance
has been to try to bridge the large gap of trust that often exists in war-
torn societies, not only between the formerly warring parties but also
among the various opposition parties. In some countries, such assistance
has been closely related to the ongoing peace negotiation process. For
example, in the case of the DRC, NDI established a technical secretariat
in 2001 that offered technical assistance to various (non-armed) political
parties in order to engage them in the Inter-Congolese Dialogue and to
facilitate consensus over the terms of the peace agreement.?’” Another
internationally supported effort in this area has been the organization
and facilitation of a multi-party dialogue in Guatemala by UNDP in col-
laboration with the NIMD. Key aims of this initiative were to initiate
dialogue between the parties and to strengthen the country’s highly
fragmented party system. With international support, a large number of
Guatemalan parties eventually elaborated a Shared National Agenda,
identifying the country’s main post-war socio-economic problems and
formulating a vision to tackle them.?® A similar type of dialogue process
in Guatemala — the Forum of Political Parties — had been initiated by the
OAS a few years earlier.

Finally, organizations such as the Inter-Parliamentary Union, Parlia-
mentarians for Global Action, European Parliamentarians for Africa,
UNDP and the United States Agency for International Development
(USAID) have promoted a wide range of initiatives to improve the per-
formance of political parties in parliaments. Such programmes help pre-
pare legislators to play a more effective role in passing new legislation,
to participate more effectively in parliamentary committees, to organize
public hearings, to exercise oversight over the executive branch and to
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reach out to their constituencies. Some seminars and workshops also
discuss more substantive issues such as the constitutional relationships
between the executive and legislative branches and the rights and re-
sponsibilities of parliamentarians. The international community has or-
ganized foreign study tours, held meetings and seminars and even
sponsored short-term training for legislators and their legislative staff.

Although some of these programmes have for a long time been rather
generic, international actors have recently been making an effort to de-
sign programmes that cater more to the needs of parliamentarians in
post-conflict settings. In such cases, parliaments not only suffer from se-
vere personnel and administrative shortages, but also are confronted
with problems related to their legitimacy, their limited experience in
drafting legislation and/or keeping the executive in check, and their role
in overseeing the difficult reconstruction and democratization process.
Over the past few years, a number of special parliamentary capacity-
building programmes for post-conflict countries have been initiated. In
2005, UNDP co-funded a parliamentary capacity-building project for the
DRC with the Italian government and the Department for International
Development of the United Kingdom, which aimed among others at
training parliamentarians and administrative and technical staff and
developing legislation covering the transition period.?® Since February
2005, UNDP has also coordinated the Support to the Establishment of
the Afghan Legislature (SEAL) project, a US$15.5 million two-year proj-
ect financed by half a dozen bilateral donors. USAID has funded a simi-
lar US$10 million project by the State University of New York, NDI and
IRI to strengthen Afghanistan’s parliament.

Supporting the transformation of rebel movements into political
parties

As mentioned earlier, a major challenge for some post-conflict societies
is to ensure that former politico-military groups or ‘“‘rebel movements”
transform themselves into viable political parties. The experiences of
former warlord militias in Afghanistan, the FMLN in El Salvador, RE-
NAMO in Mozambique, the National Council for the Defence of
Democracy — Forces for the Defence of Democracy (CNDD-FDD) in
Burundi, the Revolutionary United Front (RUF) in Sierra Leone and
the Sudan People’s Liberation Movement/Army (SPLM/A) show that
many factors shape the success or failure of so-called rebel-to-party
transformations. These include the way the conflict ended, the terms of
peace accords, if any, the organizational structure of the rebel group, its
leadership, its political base and its previous experience in partici-
pating in political life. Engagement by the international community has
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been another factor, which assisted the transformation process in several
countries.>®

In addition to political pressure and influence, the international com-
munity has provided four kinds of direct and indirect assistance. First, it
has given financial and technical assistance for disarming and demobiliz-
ing ex-combatants and their eventual reintegration in society in countries
such as Mozambique, Cambodia, Sierra Leone and, more recently, the
DRC and Burundi.®! The United Nations, the World Bank, the Euro-
pean Commission and USAID have been among the largest donors
for such disarmament, demobilization and reintegration (DDR) pro-
grammes. Although DDR programmes usually took more time than
anticipated and the reintegration of ex-combatants was not always suc-
cessful, such assistance proved vital to ensure peace in many post-conflict
countries. In addition, these programmes helped the rebel-to-party trans-
formation because they absolved leaders of rebel groups from the
responsibility of providing for their militias. This helped them to concen-
trate on the new organization’s political activities, particularly in the run-
up to the first post-conflict elections.

Second, the international community has provided financial assistance
to former rebel groups to convert themselves into political parties. The
most conspicuous example of such financial assistance is the US$17 mil-
lion “RENAMO Trust Fund” established in Mozambique.*? The fund
enabled RENAMO to launch a vigorous election campaign in addition
to developing a political party apparatus.®>*® Norway, Sweden and Spain
provided similar assistance to the FMLN in El Salvador.** Many US
organizations funded the Opposition National Union (UNO), which in-
cluded rebel groups, in Nicaragua, and several Latin American and
European countries helped the Sandinista National Liberation Front
(FSLN).?> In Afghanistan, Junbesh-i Milli Islami received some mon-
etary support from Turkey, and Iran has reportedly provided some
assistance to Hizb-i Wahdat.*® However, most experts are against the
provision of direct financial assistance to political parties for several rea-
sons. It creates a bad precedent in which past misdeeds may be rewarded.
Moreover, there is no guarantee that the funds would not be misused by
party leaders for their personal gain. In addition, direct funding tends to
help the established leaders to maintain their hold over the party because
they use it to award patronage. And, finally, cash hand-outs to rebel lead-
ers can contribute to the rebel groups’ continued dependence on foreign
assistance. This has been the case with RENAMO in Mozambique.

Third, in many cases, the international community has given logistical
support to rebel groups. Such assistance enabled RENAMO to move
from its headquarters in Gorongosa to the Mozambican capital, Ma-
puto.®” In El Salvador, such support enabled the FMLN to rent offices
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in the capital.®® In addition, international organizations have given office
equipment to rebel parties in El Salvador, Nicaragua and East Timor.
For many donor organizations, commodity assistance is preferable to di-
rect financial assistance, because the chances of misuse are more limited.
Another reason this form of assistance is often popular with donor orga-
nizations is that it generally requires less effort and has a more visible im-
pact than a training course.

Finally, the international community has sought the participation of all
parties, including the newly formed political parties of former rebels, in
its assistance programmes. For example, NDI, and to a lesser extent also
FES and KAS, organized several workshops in Afghanistan for political
parties that were also attended by the representatives of various parties
controlled by warlords. CDI has done similar training workshops for
East Timorese parties.*® In Sudan, IRI has run a political party and can-
didate development programme, which also included a seminar to discuss
the transformation of the SPLM/A from a military movement to a politi-
cal party.*° Mention should be made of the Burundi Leadership Training
Programme, which focused on training for collaborative decision-making
by a broad range of Burundian leaders, and also included a leadership
workshop for former army and CNDD-FDD rebel commanders.*! One
advantage of such multi-party training workshops is that representatives
of former rebel groups are able to interact with other parties, which
might help them become more aware of the workings of multi-party pol-
itics.

General findings and conclusions

Because of the dearth of information on this topic and the problems
of collecting reliable and accurate information in war-torn societies —
particularly when it comes to assistance programmes that were carried
out some time ago — it is difficult to come up with firm, general conclu-
sions. Nevertheless, by complementing the limited literature available on
this topic with information, project descriptions and personal views from
country experts and practitioners, as well as one of the authors’ own in-
volvement in political party assistance, a few general conclusions can be
mentioned here.

First, although the international community assisted many war-torn so-
cieties in amending existing constitutions or crafting new ones to permit
the functioning of a multi-party democracy, it did not give much attention
to specific party laws and regulations. The examples of strong interna-
tional advice on party regulation in Bosnia and Afghanistan mentioned
earlier have proven to be rather exceptional. This lack of attention from
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the international community stands in sharp contrast to the enthusiasm
with which domestic political elites have crafted party laws, as is reported
elsewhere in this volume. Two factors explain the scant attention given to
party regulation in most international assistance programming. Prior to
the first post-conflict elections, the international community has been pri-
marily concerned with ensuring that people have the freedom to establish
political parties, that they can vote in a secure and safe environment and
that the ruling political party does not enjoy unfair advantages over op-
position parties.*> How parties originate or how they develop their orga-
nizational structures and political activities have generally received little
attention. In addition, there is no unanimity among experts about the na-
ture of party laws and regulations that are ideal for creating a multi-party
democracy in war-torn societies. Even in consolidated democracies there
is a marked variance in the existing provisions for party laws.

International experts advising post-conflict governments were con-
cerned about the rise of parties that might reignite ethnic and regional
conflicts, but they were equally concerned that new constitutional and
legal restrictions on political parties could give unscrupulous governments
an excuse to undermine opposition parties. Thus they faced a dilemma
that could not be easily resolved. Although the international community
in most cases did not have a coherent position on this issue, many experts
sent by bilateral and multilateral agencies did voice their reservations
about restrictions on political parties, for example with regard to the
Rwandan and Afghan constitutions. However, as the above-described ex-
ample of Afghanistan demonstrates, their concerns were largely ignored
as other interests prevailed.

Even in cases where regulatory reforms have been implemented suc-
cessfully, the aspect of the enforcement of these regulations has usually
received little international attention. Much of the technical assistance
provided in the field of party regulation seems to have focused on incor-
porating the status, organization, rights and responsibilities of parties into
new or existing legislation, and less on creating mechanisms to ensure
that such legislation will also be enforced. Particularly in post-conflict
countries characterized by a weak rule of law, this lack of attention to en-
forcement has been rather problematic.*?

Second, assistance to strengthen political parties as organizations, as
electoral competitors and as key parliamentary actors has generally im-
proved their technical capacities. Such assistance for organizational de-
velopment has undoubtedly benefited many new and emerging political
parties. Because many parties usually had no office space or access to
communication technologies or to relevant documents, the provision of
housing and logistical material, as well as the establishment of resource
centres by international agencies, enabled them to organize themselves
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and establish party structures. The more specialized training workshops
that focused on improving skills in message development, establishing re-
lationships with civil society organizations and fund-raising were usually
helpful. Assistance for improving parties’ electoral preparations and elec-
tion campaign skills has also been quite successful, in that large numbers
of party activists have benefited from such training and the quality of par-
ties’ campaign techniques in many countries is said to have improved
over time.** The emphasis on women’s participation in political parties
and the special workshops on the recruitment of women members also
had a positive effect in some countries. This was the case, for example,
in a tradition-bound society such as Afghanistan, where women success-
fully contested the 2005 parliamentary elections. At the same time, there
have been some problems as well. For example, much of the organiza-
tional assistance provided has been short term, usually concentrated
around the first post-conflict elections. In countries such as Ethiopia and
Sierra Leone, this has not contributed to the long-term organizational
capacity-building of political parties.*>

Third, the overall impact of international assistance in rebel-to-party
transformation has generally been limited. In Mozambique, timely and
generous direct financial assistance combined with strong political pres-
sure was a critical factor in persuading RENAMO’s leadership to give
up its armed struggle and move into mainstream politics. To a much
lesser extent this was also the case with the FMLN in El Salvador. How-
ever, these positive examples of internationally supported rebel-to-party
transformations seem to be exceptions rather than the rule. Past experi-
ences highlight many problem areas. Often DDR programmes have not
been effective in reintegrating ex-combatants in economic and social life.
Moreover, conventional party assistance programmes, including work-
shops for political skills and leadership training, have not focused on the
specific needs, requirements and problems faced by rebel groups in trans-
forming themselves into viable political parties. The examples from Mo-
zambique, El Salvador and Burundi indicate that international actors
focus mainly on securing the engagement of former rebel leaders in the
peace process and facilitating former rebel groups’ participation in the
first post-conflict elections. However, a successful conversion into a polit-
ical party also requires that the former rebel group develops an account-
able party organization and a viable political programme. These latter
aspects have often been ignored by international actors.

Fourth, anecdotal evidence indicates that, in the political arena of post-
conflict societies, regulatory reforms are necessary but not sufficient. In
the absence of internal and external pressure, incumbent parties manage
to manipulate the rules to their advantage. The problem is that the judi-
ciary, civil society organizations, opposition parties and the media in
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these countries are not strong enough to monitor compliance, let alone
take measures against non-compliance. These institutions are often de-
pendent on the incumbent regimes and lack the resources to confront
the dominant party. Moreover, in dominant authoritarian systems, many
of these institutions are not allowed to operate freely. At the same time,
with the passing of time and the formation of an elected government, the
international community also loses its leverage and influence. The pres-
ence of international actors often declines within two to three years after
the conflict has ended. Moreover, many foreign powers are not willing to
spend their political capital on transgressions of laws and regulations de-
signed to establish a democratic political party system. Often they are
more concerned about political stability than about adherence to demo-
cratic norms by the ruling party.*® One has only to look at the experi-
ences in Cambodia, Ethiopia or Uganda to see that many bilateral actors
ignored the violation of democratic norms by these countries’ govern-
ments.

Fifth, a major problem that the international community has faced in
practically all war-torn societies is that the majority of political parties
have little or no incentive to introduce internal reforms and to aggregate
the interests of diverse groups. Most of them lack a coherent ideology or
clear political programme. Often they are led by charismatic leaders who
monopolize power and do not tolerate dissent. Many are urban based
and lack grassroots support in the more populated rural areas. In former
single-party states, the ruling parties tended to be better organized be-
cause they often had a nationwide network of party offices, possessed a
cadre of party officials and enjoyed access to power and resources to dis-
tribute patronage. But even they became weaker during and after the
war and often lost much of their legitimacy, particularly if they were as-
sociated with human rights violations during the war. Most new parties
emerging out of former rebel movements possess neither the organiza-
tional culture nor the experience to participate in a democratic system.
Rebel movements are usually led by a single (military) leader or a coterie
of leaders who favour secret decision-making, as in the case of RE-
NAMO or the SPLM/A. Power within these organizations is concen-
trated in a few hands, while others are obliged to follow orders. In
addition, their cadres are trained in military and guerrilla warfare rather
than in democratic methods of discussion and compromise. Most mono-
ethnic political parties are usually no better. Their leaders solidify their
political base by referring to real or imaginary grievances of their sec-
tional group and thrive by creating a sentiment of ‘““‘us” versus ‘“‘them”
to mobilize their constituencies.*” Against this background, international
assistance has often had little impact. The leaders of political parties usu-
ally pay only lip-service to the reforms suggested by the international
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community. And, when faced by stronger external pressure, many parties
embrace superficial reforms without undergoing real transformation.

Finally, international support for post-conflict party development has
tended to suffer from the same limitations that have plagued many inter-
national democracy assistance programmes. These include a lack of co-
herent intervention strategy, limited donor coordination at the policy
level, the short-term focus of donor agencies, bureaucratic delays and
limited ownership of assistance programmes by the host societies. These
have been examined in detail by various authors and do not require fur-
ther elaboration here.*® However, there are two remaining issues specifi-
cally related to party assistance that deserve closer scrutiny.

One problem that has plagued political party assistance more than any
other form of democracy assistance has been an undue reliance on train-
ing seminars and workshops. For many of these events, it has proved
difficult to recruit the senior representatives from political parties who
are in a position to take decisive action on the findings and recommen-
dations. Often the people who attend seminars lack the authority and
prestige to push for change. In addition, many participants have often
complained that the contents are too general and do not take into ac-
count the specific party context of war-torn societies. This is particularly
problematic when workshops are given by trainers who are not familiar
with the social and political conditions of the country, who do not speak
the local language, or who present an idealized form of a political party
(mass based, policy focused and ideologically distinctive) that is outdated
or non-representative of parties even in established democracies. On this
latter aspect, it is fair to say that international aid practice has improved
over the past few years. There are now a number of party aid organiza-
tions that do make an effort to adapt their workshops to the local situa-
tion, take into account the varying nature of political parties and make
more use of local or regional trainers and experts.*®

A second problem concerns the impact of party assistance, and how to
measure it. Party assistance organizations, like other aid organizations,
regularly claim that their programmes have contributed to the creation
of a stable party system and fostered the process of democratization by,
for example, enabling multi-party dialogue or encouraging the formation
of multi-ethnic parties.’® However, such claims are difficult to verify in
the absence of systematic and independent analyses. Despite numerous
though modest party assistance programmes, there exists a dearth of
evaluations. One reason for this is that party assistance programmes are
generally part of electoral assistance and are not independent expendi-
ture items in the budgets of bilateral and multilateral agencies. Therefore
they are often overlooked by donor and implementing agencies. Secondly,
because of political sensitivities, international donors and implementing



280 KRISHNA KUMAR AND JEROEN DE ZEEUW

agencies usually prefer to keep a low profile as far as political party assis-
tance is concerned. In the fragile political environment of war-torn soci-
eties, party assistance easily arouses suspicion and misunderstanding
because it can give the impression that a group of donors or an individual
donor agency is directly or indirectly interfering in the political process.
This has discouraged many donors and implementing agencies from
launching evaluations. Third, in many cases, implementing agencies have
conducted several internal evaluations, albeit usually not very detailed
or systematically. Unfortunately, the majority of these internal evalua-
tions are not available to the public. Fourth, a range of conceptual, meth-
odological and practical issues plague evaluations of political party
assistance programmes. It is, for example, extremely difficult to measure
the political impact of an assistance programme and/or to attribute a
certain change in the political system to a particular assistance pro-
gramme by a specific party aid agency.’! Whatever the reason, indepen-
dent and rigorous evaluations of party assistance are needed both to
improve the effectiveness of party assistance and to enhance our under-
standing of the strengths and limitations of foreign assistance in political
party development.

Recommendations
Strengthen political party assistance

The first and undoubtedly most obvious recommendation is that the in-
ternational community should revisit its political party assistance in the
light of past experiences. Independent analysts, but also practitioners
and policy makers themselves, have highlighted several areas where
things should change to improve the effectiveness and impact of political
party assistance. A few can be recapitulated here. First, international or-
ganizations should tailor their programmes to the specific security, politi-
cal, economic and social challenges of post-conflict environments, taking
into consideration the nature and working of existing political parties, the
strength of their political base and economic resources, and the political
leadership and their commitment to peace and a pluralistic political sys-
tem. Second, local ownership of assistance programmes is extremely im-
portant. In addition to consulting with political parties and civil society
organizations, international aid providers should try to engage more local
and regional experts in designing and implementing their assistance pro-
grammes. Third, political party assistance should be more integrated with
assistance programmes for civil society, independent media and conflict
prevention, because healthy relationships between political parties, civil
society organizations and media outlets are crucial for achieving a stable
and democratic political system.
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Focus on party laws from a conflict prevention perspective

In addition to exploring the design of electoral systems and power-
sharing arrangements, the international community should advise war-
torn countries about party laws that can reduce tensions or at least do
not aggravate them. International and regional experts should help those
countries to examine the existing or proposed party laws through the
prism of conflict prevention. They should help identify those rules and
regulations that might aggravate existing tensions and present alternative
solutions for the consideration of the executive and legislative bodies.
They should also explore the possibility of presenting rules and regula-
tions that create positive incentives for political parties to build multi-
party coalitions and to include women, ethnic minorities and members
from remote and distant regions within their organization.

Work early on rebel-to-party transformation

The international community should start working much earlier on the
issue of rebel-to-party transformation in war-torn societies. A first recom-
mendation is to include the issue of rebel-to-party transformation in the
peace negotiations and, if possible, in the final peace agreement. This not
only ensures the recognition of a former rebel group as a legitimate polit-
ical actor but also enables assistance to be set aside for its transformation
into a political party, provided it receives sufficient popular support.
Second, new assistance programmes will have to be developed that take
into account the unique problems of former rebel groups. For example,
there are currently no special training courses for higher-ranking soldiers
who want to become politicians. Also, conventional party assistance
training programmes are usually not accessible to groups that — directly
or indirectly — still have access to weapons. And, finally, leaders of major
(former) rebel groups have to be included in discussions about the post-
war political future of their countries in order to enhance commitment to
their new democratic responsibilities as party leaders. This is not solely a
task of Western governments and aid agencies, but rests with domestic
governments and regional organizations as well.

Address the unequal distribution of power in post-conflict party
systems

One of the key political problems in war-torn societies is the existence of
party systems that are dominated by one party. In dominant authoritar-
ian systems, where opposition parties are either banned or can operate
only under severe restrictions imposed by the ruling party, international
actors are usually not allowed to work directly with opposition parties.
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Apart from strong political pressure by key regional and international
players on the dominant party to hold regular, free and competitive elec-
tions and to put in place a more permissive regulatory framework for
political parties, international actors can only help by supporting key in-
dependent civil society, media and judicial organizations.

In dominant non-authoritarian systems, international actors usually
have more room for manoeuvre. To ensure government accountability
and genuine political competition, and to create the future potential for
a peaceful alternation in government, international assistance will here
have to focus specifically on strengthening the organizational capacities
of opposition parties. In order to avoid being accused of partisanship, as-
sistance providers will have to work with the governing party as well,
however. The challenge here lies in finding the right balance between
providing organizational support to opposition parties and strengthening
the competitiveness of the party system for all parties.

Despite the good intentions and potential benefits of international as-
sistance, the main impetus for change will have to come from within
these countries, however. As long as the dominant position of certain
parties is not challenged, either by internal splits within those parties or
by a strong and concerted effort by opposition parties, it is unlikely that
the party systems of many post-conflict societies will become more com-
petitive.
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Conclusion

Per Nordlund

Since the start of the third wave of democratization in 1974, various
forms of multi-party system have been introduced in new, restored and
emerging democracies around the world. Today we therefore live in
times where more countries than ever before decide on their leaders
through multi-party elections, and where more people than ever before
are governed by rulers of their choice. Multi-party politics, however, are
no guarantee for development. They may empower vulnerable groups,
increase transparency, mediate conflict and achieve redistribution of in-
come to the poor, but multi-party politics may also give more influence
to already powerful elites, marginalize the poor and minorities and be
used to mobilize ethnic, regional and religious groups against each other.
Multi-party politics have therefore been at the centre of studies and pro-
motion of democracy and development since 1974, and even more so
with the demise of the Cold War after 1989. Since political parties are
the central component of multi-party politics, it is therefore surprising
that comparatively little attention previously has been given to the regu-
lation of parties and party systems. This volume on Political Parties in
Conflict-Prone Societies: Regulation, Engineering and Democratic Devel-
opment makes a substantial contribution towards alleviating this short-
coming.

Whereas the impact of electoral systems on politics in conflict-prone
societies has been widely researched and analysed,! the regulation of
political parties and party systems is much less studied. Yet there can
be no democracy without political parties. The number of competitive

Political parties in conflict-prone societies: Regulation, engineering and democratic
development, Reilly and Nordlund (eds),
United Nations University Press, 2008, ISBN 978-92-808-1157-5
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democracies has increased threefold since the start of the third wave of
democratization in 1974, and the number of political parties now contest-
ing elections worldwide has increased many times more over the past 30
years. The examples of regulation of political parties are therefore mani-
fold and growing. Ben Reilly rightly observes in his introductory chapter
to this volume that highly ambitious and far-reaching attempts at engi-
neering and regulation of political parties are a worldwide trend. Fur-
thermore, most of the initiatives and innovations emanate from new
democracies rather than old ones, and the impetus for crafting parties is
often nationally or regionally driven — rather than dictated or inspired by
Western examples.

Party system design therefore raises similar questions to those regard-
ing elections: How to design parties and party systems so that democracy
is promoted and not circumscribed? How can the design of party regula-
tions assist in mediating conflict rather than increase the risks of social
tension? How can vulnerable groups and minorities in society be ensured
a voice instead of exclusion? What is the right balance between the regu-
lation of parties and allowing the free formation and mobilization of par-
ties? Should parties be regulated through constitutions or laws — allowing
for different levels of flexibility, adjustments and change? Do party regu-
lations harmonize with international and regional human rights norms
and standards? Before attempting to draw some conclusions from the
rich theoretical and empirical findings in this volume, let us briefly reflect
on a couple of the latest important contributions to knowledge about po-
litical parties and party systems.

The existing literature on party systems and party regulations in new,
restored and emerging democracies provides some, but still limited,
guidance. In a recent article, Joseph LaPalombara reflects on political
parties and political development over the past 40 years: ““The general
conclusion ... is that the political party is everywhere in decline. Party
identification is weakened. Party legitimacy is problematical. The profes-
sionals have replaced old-line party leaders, and the once-critical party
activists or cadres have largely disappeared. Electoral participation is
also generally lower than in the past.”’? Accurate as this observation is,
there are surprisingly few references to the importance of the regulation
of political parties and party systems in new, restored and emerging de-
mocracies in this analysis from the 2007 special issue of Party Politics. It
also clearly shows that the regulation of parties and party systems was
not high on the agenda some 40 years ago, most probably because com-
paratively few regulations actually were in place at that time — a signifi-
cant change from the situation today, as has been shown in this volume.

When approaching political party development more from the angle of
democracy promotion, a similar conclusion emerges. In his recent book
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Confronting the Weakest Link: Aiding Political Parties in New Democra-
cies, Thomas Carothers provides an excellent analysis and overview of
past and current work on development cooperation and political parties.
Whereas aspects of internal party matters have received considerable at-
tention, Carothers illustrates how party regulation at the national level
has received little attention beyond discussions about electoral systems,
the funding of political parties and women in politics.®> He goes on to
argue that, in new democracies, supporting reform of the regulatory
framework of parties and party systems may sometimes be as, or more,
effective for supporting political parties as work on capacity-building
and the internal democracy of parties — especially in more dominant
party systems.* In this book, we have aimed at providing new knowledge
about how this might be achieved in new and emerging democracies.

New parties — old theories: Implications for theory and
practice

This volume proves how some important conclusions drawn from the lit-
erature building primarily on Western experiences do not apply to the
discussion on new and emerging democracies. International assistance to
strengthen parties and party systems could gain broader acceptance by
local communities and become more successful if these differences were
recognized. At least four arguments can be made as to why theories of
political parties based on Western experiences have limited validity for
political party development in restored and emerging democracies.

The first argument comes from the failure even in Western democra-
cies to explain current political party development based on existing
theories. The mass party model no longer applies and the explanatory
power of other theories is not sufficient for understanding present devel-
opments.®> Today’s parties in Europe show declining levels of member-
ship, increased voter mobility between parties and erosion of earlier
bonds between parties and social environments. In new democracies,
however, most political parties do not emerge as mass-based movements
with strong aggregation and articulation functions. Instead, they are often
the result of elite initiatives with a focus not on aggregation and articula-
tion, but rather on the representative function of parties, i.e. providing
candidates for elected and government positions. Our analysis of political
parties in new democracies shows that parties are becoming increasingly
dependent on the state and less dependent on their constituencies — to
which they often relate primarily through media channels and election
campaigns. Yet much party assistance work by international actors con-
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centrates on replicating a mass party model that does not even apply in
their own political systems.

The second argument relates to how the institutionalization of parties
varies owing to the very different historical trajectories of political parties
in established, Western democracies and of political parties in new, re-
stored and emerging multi-party systems and democracies. This is well
illustrated by Robert Dahl’s classification of political regimes along the
dimensions of political competition and inclusiveness, which demon-
strates the process of moving from non-democratic forms of government
to more democratic regimes.® In many new and emerging democracies,
the trajectory towards democratization has not been one of gradual de-
velopment along the dimensions first of competition and then of inclu-
siveness. Instead, the political systems have moved from little or no
competition or inclusion to full competition and inclusiveness owing to
rapid processes of decolonization or democratization. Naturally, this af-
fects political parties in very specific ways and limits their capacity to de-
velop a mass base and to ensure internally democratic structures and the
prospect of developing more institutionalized parties.’

The third difference between “old and new’ multi-party systems and
democracies is that the regulation of parties emerged gradually and
rather late (if at all) in the established democracies in the West, whereas
regulations on political parties in many new democracies have been pres-
ent from the onset of multi-party politics.® Whether party regulations
were introduced in order to promote political competition or to protect
ruling parties’ positions in government, party regulations are today
much more of a factor in processes of democratization than was the case
for political parties in emerging Western democracies. Another differ-
ence is that party regulation in new democracies often comes in the
form of constitutional provisions, which — again — is different from the
Western experience. Our look at regulations confirms Janda’s claim that
regulations are more frequent today than when parties emerged in West-
ern countries some 100 years ago.’ Even now, political parties in the
West are less regulated than parties in new and emerging democracies.
This is also confirmed by International IDEA’s research on the external
regulation of political parties,'® and by Bogaards, who observes that
party bans in Africa are most frequently found in national constitu-
tions.!!

The fourth argument for understanding the differences between party
system development in old and new democracies concerns the relation-
ship between political parties and the state. In Chapter 2 in this volume,
Ingrid van Biezen articulates one strong driving force behind the upsurge
in the regulation of parties when identifying the shifting relationship of
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parties away from their constituencies and towards much closer relations
with — and dependence on — the state. With state funding of political
parties, the character of parties is changing from that of private, volun-
tary associations to constituent parts of the (democratic) state, perform-
ing essential public functions and filling government positions. With this
change, she argues, parties are in many instances increasingly becoming
bearers of public utility. Using state resources for supporting political
parties is a growing trend in new democracies and we may therefore
need to rethink our conception of political parties, allowing for a per-
spective more open to the legitimacy of regulating parties, given their
mutual relationship with the state.

Whereas elitist parties with a narrow focus on the representative func-
tion of winning elections tend to be the reality on the ground, more
grounded political parties that fulfil aggregation and articulation func-
tions are most often the ideal type assumed in international democracy
assistance. This changing character of political party and state relations
therefore poses a serious challenge to policy formulation and interna-
tional assistance. Do researchers, practitioners and parties themselves
base their actions on different conceptions of the role and character of
political parties than is the reality in the field? What is the consequence
for policy recommendations and international assistance if parties are
seen as state-dependent institutions that do not grow from below — the
reverse of what most parties and democracy promoters may want to rec-
ognize?

Political parties and regulations

What should be the balance between protecting rights and freedoms and
imposing regulations for establishing functioning democracies in conflict-
prone societies? The starting point for any discussion of political parties
should be the international, regional and nationally recognized standards,
conventions and laws that stipulate that free, fair and equitable competi-
tion between political parties is central to democratization. These decla-
rations and standards are increasingly having an impact on party systems
around the world, in particular for minority rights and parties. The Uni-
versal Declaration of Human Rights, Article 21, stipulates:

(1) Everyone has the right to take part in the government of his country, di-
rectly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in his country.



CONCLUSION 291

(3) The will of the people shall be the basis of the authority of government; this
will shall be expressed in periodic and genuine elections which shall be by uni-
versal and equal suffrage and shall be held by secret vote or by equivalent free
voting procedures.

The International Covenant on Civil and Political Rights, Article 25,
states that:

Every citizen shall have the right and the opportunity, without any of the dis-
tinctions mentioned in article 2 and without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely
chosen representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by
universal and equal suffrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electors;

(c) To have access, on general terms of equality, to public service in his
country.

We therefore need to keep in mind that a democratic election —
contested by political parties — is both an aim in itself and a means to-
wards democracy, human dignity and development. The protection of
multi-party politics, and thereby also political parties, in these human
rights instruments signed by most countries around the world makes it le-
gitimate for the international community to intervene and work together
with parties and governments towards the fulfilment of these rights. How
are these rights upheld in practice?

If political parties are constrained by less than democratically moti-
vated means, this has a negative impact on their capacity to aggregate
preferences, articulate demands, compete for elected office and hold rul-
ers accountable, and on citizens’ rights to enjoy these freedoms. In prin-
ciple, the law should therefore treat parties equally rather than restricting
or discriminating for or against specific interests that political parties
might reflect. Political parties should have the right to decide on their
own organization and management, and they should enjoy freedom of
expression, opinion and assembly.!? More often, as documented in this
volume, parties are closely regulated and the regulation of parties is far-
reaching, globally present and increasing, and often infringes basic,
constitutional freedoms in most of the countries studied. At the same
time, we have shown that the regulation of parties and party systems
often is necessary for promoting functioning democracies. It is therefore
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important to keep in mind that there always is a trade-off between regu-

lations and political rights and freedoms — and that every institutional re-

form comes at a price.'?

The tools available for engineering and regulating parties and party
systems that we discuss in this volume conform closely to Richard Katz’s
definition of party law as being state law that:

e determines what constitutes a political party, who benefits from public
resources, who participates in the government and how;

¢ regulates the types of activities that parties may engage in: raising and
spending of funds, campaign activities, party manifestos, and more;

e ensures specific forms of party organization and behaviour. This form
of regulation can interfere with the internal functioning of political par-
ties and impose certain electoral processes for candidate selection and
election, and minority protection.!*

Apart from specific party law, the most common form of party regula-
tion is through electoral laws, campaign laws and political finance laws. In
addition, a number of other regulations exist in the form of court deci-
sions, administrative procedures and, very importantly (as shown in this
volume), constitutions.

Democratic — and effective — regulation?

Two dimensions are central to the debate on how much regulation of po-
litical parties there should be. Which limitations on the free formation of
political parties should be introduced? And do these limitations result in
forms of political competition that are better for democracy than would
have been the case without regulations? One example that illustrates
why these dimensions may be useful in evaluating regulations is the case
of quotas for women in parliaments. Whether voluntary or legislated,
quotas — as with any question on affirmative action — raise the issue of
whether such measures are compatible with democratic principles. Al-
though this is a valid discussion for any regulation of parties or party sys-
tems, it is also widely recognized that more equal participation and
representation by women are indeed good for democracy, and that quo-
tas can often achieve more inclusive forms of political competition than
would otherwise have been the case.'”

Many other forms of regulation — such as regulations preventing par-
ties from mobilizing along ethnic, religious, regional or linguistic lines —
should also be discussed in relation to democratic principles such as
freedom of association and speech. Most often, countries’ own constitu-
tions include protection for the freedoms of association, assembly and
speech, which arguably could be infringed by specific party regulations —
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often enshrined in the same constitutions. The second dimension of the
consequences of regulations for political competition and democracy is
important but also very delicate to analyse. In many cases, not enough
time has passed since the introduction of regulations for us to pass judge-
ment on the success of the engineering of laws for democratic purposes.
As Bogaards points out in Chapter 3, party bans may be effective only in
the short run. Birnir raises a similar point in Chapter 7 that is relevant
for party system consolidation. Blocking, to use Bogaards’ terminology,
of ethnic party formation may initially reduce fragmentation. However,
the effect of denying that particular interest group the possibilities of ar-
ticulation and representation may in a longer perspective have negative
effects on consolidation by creating protest outside the channels of the
political system.

Ultimately, regulations that are less than democratic and do not
achieve their stated aims should be identified and avoided. The same
applies to cases where democratic regulations do not achieve their aims,
because such regulations may even have harmful (although sometimes
quite unintended) consequences for democratization and party system
consolidation. Democratic regulations that achieve their aims are less
problematic, and of perhaps most interest are cases where the regulations
can be questioned on the democratic freedom dimension but achieve
longer-term, positive outcomes for democratization and democratic
consolidation — as in the case of quotas for women’s representation.

Finding the right balance?

As soon as we move away from direct democracy, a trade-off is intro-
duced between democratic freedoms and the implementation of repre-
sentative democracy. For nation-states, the processes of aggregation,
articulation and representative functions that follow from indirect repre-
sentation through political parties all contribute towards — necessary —
restrictions. Institutional trade-offs and reforms always come at a cost.®

What needs to be clear to legislatures and constitutional engineers is
therefore that every choice has consequences and that electoral and party
system regulations can work together or cause conflicting outcomes. The
same legislatures and engineers must also remember that regulations and
their effects are highly context specific and that importing solutions from
other countries may result in very different outcomes than those in-
tended. Blocking, or banning, of ethnic parties in much of West Africa is
an example of such regulatory diffusion. For this reason, Bogaards rightly
argues in Chapter 3 that every choice with a regulatory impact should be
the result of a conscious decision-making process, and that the choices
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made have either articulation, aggregation or blocking functions. De-
pending on whether the aim is blocking (banning of parties, frequently
ethnic parties) or articulation (lack of intervention to allow for diversity
and communal parties) or aggregation (achieving moderation of politics
by legislating for or encouraging national, cross-cutting parties), certain
options are available. Articulation may be more easily achieved in a pro-
portional electoral system; and aggregation is more often associated with
majoritarian electoral systems. Electoral system choice and direct engi-
neering and regulation of parties and party systems should reinforce
each other — something that all too often is not the case.

Conscious, strategic planning as proposed by Bogaards is desirable in
order to achieve synergies between electoral and party system regula-
tions. However, regulations through such engineering often become en-
trenched in constitutions rather than ordinary law, thus leaving too little
flexibility for change over time. When also considering that the outcomes
of engineering often are difficult to predict (and this volume provides
many examples of this), a good case can be made for a more incremental
approach to engineering and regulation that allows for greater flexibility
over time. This argument is developed in more detail below.

From the vast empirical material analysed in this volume, we find many
good and bad consequences following sometimes rather comprehensive
restrictions on political party competition. Finding the right balance of
restrictions on parties and party systems is therefore not easy. It is, as
emphasized throughout this volume, also a highly contextual process:
regulations that work well in one country may lead to a very different
outcome in another. In some cases there may be reason to introduce
rather far-reaching limitations on parties and party systems, not least in
war-torn societies.!” The same may be true for deeply divided societies
such as Cote d’Ivoire, where regulation against ethnically based political
parties could possibly have mediated some of the atrocities and sufferings
caused by the ethnic violence that occurred, as argued by Randall in
Chapter 11 in this volume. But conflicts can be of very different magni-
tude and scope.

There is a tendency to apply a “‘better safe than sorry’” approach when
adopting limitations on political parties, not least in regard to ethnic
political mobilization, because of the worst-case scenarios that we have
seen in Bosnia, Cote d’Ivoire and Rwanda. At the same time, most of
the ethnic divisions in West Africa are not of the character of the Cote
d’Ivoire, and yet most countries in the region have introduced limitations
on the establishment of ethnic parties. Bogaards shows in Chapter 3 how
bans on ethnic parties are in place in the vast majority of African states,
concluding that ethnic party bans are problematic not only with regard to
democratic legitimacy but also from a human rights perspective, and that
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the empirical findings lend very weak support to the efficacy of ethnic
party bans. Interestingly enough, South Africa, with its ethnic, religious,
race and regional cleavages, still manages democratic politics without
similar restrictions imposed on political parties.

Political competition that becomes void of many of the cleavages in so-
ciety that matter to people, such as regional issues, religion and ethnicity,
may either reduce interest in politics, move the same conflict issues to
within national parties and threaten the stability of parties and the party
system in that way, or lead to strategies of violence outside established
political institutions. Nigeria provides critical lessons about the dangers
associated with the creation of aggregate, national parties, where the con-
sequence is that many of the genuine political issues in a country — in the
case of Nigeria, regionalism, ethnicity and religion — to a large extent are
moved from the inter-party to the intra-party arena. This has very con-
crete and negative impacts on the chances for the institutionalization of
political parties and party system consolidation over time. The alterna-
tive, to allow political mobilization along ethnic, religious and regional
lines, may at the same time have even more negative consequences for
political competition and democracy. This illustrates the complexity and
contextual importance involved in predicting outcomes of party regula-
tions.

Political party competition must therefore be seen as relevant for, and
capable of, attracting citizens to engage with the political system, instead
of against or outside the system. This is crucial for confidence in political
institutions, the institutionalization of political parties and the consolida-
tion of democracy. It is also far from the reality today. In the regions
studied in this volume, we see two trends that are diverging further apart
from each other and that need to be addressed. Whereas support for de-
mocracy and interest in politics remain relatively high across regions,
trust in and support for political parties are low and decreasing.'® These
two trends cannot continue to move away from each other. Trust in polit-
ical parties and party systems needs to be restored — or established where
it was never present in the first place — or interest in politics will start to
deteriorate, with serious consequences for further democratization. The
impact of party regulations on public trust in parties and the political sys-
tem therefore needs to be analysed in much more detail.

A balanced approach

If we for a moment leave aside cases of war-torn societies that remain
deeply traumatized and violently divided, how can we arrive at a more
balanced process of party system development? Keeping in mind the
context-specific character of party system development, some, such as
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Randall (Chapter 11) and Birnir (Chapter 7), argue for more limited and
incremental engineering and regulation, avoiding too much engineering
too soon. At the same time, the cases studied in this volume indicate
that party engineering often works well and should be present and that
there are some things that seem to work across countries and regions.
Important tools for avoiding excessive party formation and fragmenta-
tion include: some threshold requirement to legislative representation,
some basic party registration criteria (a party constitution and competi-
tion for party positions), basic rules for the transparency of political party
funding, and possibly also basic criteria recognizing party coalition-
building and measures to prevent excessive party-switching in the legis-
lature. A strong argument for the application of quotas or effective
incentives for female candidates for party and legislative assemblies is
also advocated here.

These tools for engineering and regulation can be applied to various
degrees and still fall within a strategy of articulation — allowing for the
relatively free formation of political parties. It is when moving towards a
more aggregative party system and legislation for national parties that
trade-offs between freedoms and regulations become critical. In conflict-
prone societies, should legislators seek to craft national, aggregative par-
ties that cut across ethnic or other social cleavages and establish a stable
two-party system that moderates differences in the electorate, or should
they allow for ethnic or other cleavages in society to shape political com-
petition and party systems? Finding a balanced position on how much en-
gineering and regulation can be imposed on the free formation of parties
in the name of more effective party system development and strength-
ened democracy is at the heart of this discussion. Are ethnicity and
multi-party politics inherently conflictual, should issues of ethnic politics
be addressed through strategies of aggregation or blocking, or do the
benefits of ethnic politics outweigh the cost of potentially increased party
fragmentation and increased inter-party competition?

Taking a more cautious approach to engineering that limits the forma-
tion of parties, Birnir observes in Chapter 7 that excluding sections of the
population on the basis of ethnicity, linguistic group or region has led to
conflict in both Latin America and Eastern Europe where there previ-
ously was none. Ecuador and Moldova are examples where spatial re-
quirements have had this effect, and the exclusion of linguistic groups in
the Baltic states displays similar effects. Birnir goes on to argue that eth-
nic violence increases over time if electorally active groups fail to reach
executive influence and representation.

Reilly, while presenting a more positive interpretation of aggregative
party systems, also observes in Chapter 1 that engineering comes at a
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cost. Strategies of aggregation and blocking often work in favour of in-
cumbents over challengers and therefore risk upsetting the balance of
power in countries to the point of crises or coups. Thailand is an example
from Asia, and Bogaards observes that extensive banning of ethnic par-
ties in Africa has had very limited positive effect on conflict management
in Africa. Another possible consequence of aggregative party systems is
that establishing parties with the required level of organization and na-
tional presence leaves the field open for those with considerable amounts
of money to gain control over the parties — which increasingly is the real-
ity in Nigeria.'®

One final observation on how to find the right balance between regula-
tions and freedoms is associated with the institutionalization of political
parties. Randall observes in Chapter 11 that political parties in new and
emerging democracies tend to be weakly institutionalized and that the
promotion of aggregative, national parties and the blocking of parties on
ethnic and other grounds could make institutionalization very hard to
achieve. Aggregation and blocking could make it more difficult for par-
ties to integrate various constituencies, creating problems for achieving
identification with common traditions and symbols, weakening links with
social constituencies, and resulting in parties less rooted in societies. This
trade-off between aggregative party regulations and parties firmly rooted
in their societies is confirmed in Hicken’s research in Southeast Asia (see
Chapter 4 in this volume). McMenamin comes to the conclusion in Chap-
ter 10 that party institutionalization very seldom can be established un-
less parties are allowed to root themselves firmly in society, or had the
opportunity to do so previously.

Although the institutionalization of parties is crucial for the consolida-
tion of democracy, it is also a long-term process. It may therefore be pre-
mature to determine the impact of aggregative and blocking regulations,
but it is one aspect of party development that needs to be closely ana-
lysed and followed over time.

Regardless of the arguments for and against aggregative national par-
ties, sometimes in combination with the outright banning of parties on
ethnic or other grounds, the empirical trend towards more aggregation
and blocking is clear across the regions analysed in this volume. With
this trend also follows the need to address minority representation and
rights. In Latin America, where aggregation is commonplace, Catén and
Tuesta Soldevilla (Chapter 6 in this volume) observe that only six coun-
tries have some regulations in place to promote the representation of
marginalized, indigenous groups. The two forms of regulation used to
promote the inclusion of indigenous populations are, first, to provide di-
rect access to representation through creating special parliamentary seats
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or constituencies, as in the cases of Colombia, Venezuela and Panama.
The other approach to inclusion is to demand that parties open up space
for indigenous candidates on their party lists, as in Nicaragua. At the lo-
cal level, this is also the case in Peru and some Mexican states. The im-
pact of these regulations has, however, been limited.

In Central and South-Eastern Europe, the inclusion of minorities has
been more successful. Florian Bieber shows in Chapter 5 how there has
been a trend towards minority inclusion in government in Central and
South-Eastern Europe. In countries with large minorities (with the ex-
ception of the Baltic countries), the parties of these minorities have been
in government for at least one legislative term. These parties have gained
access largely by joining broad coalitions. An important factor driving
this development, together with shifting values in the domestic political
system and the polarization of majority parties, has been EU conditional-
ity for the accession of new member states, which requires democratic
governance as well as respect for and protection of minority rights. Rati-
fication of the European Union’s Framework Convention for the Protec-
tion of National Minorities has been crucial for accession states and is a
clear indication of the positive effect for minority representation that can
be achieved by international organizations working for the implementa-
tion of human rights instruments. Reilly shows how the documents of
the Organization for Security and Co-operation in Europe (OSCE) — the
Copenhagen Document of the Conference on the Human Dimension
(1990) and the Helsinki Document (1992) — demonstrate the legal protec-
tion and encouragement of ethnic minority parties in Europe.?°

We therefore see a clear divide between Europe and other regions on
how to deal with minority rights and political parties. Minority parties in
Asia, Latin America and Africa often face elaborate spatial requirements
that make registration and recognition difficult. In other cases, parties
face outright bans on ethnic grounds. It is therefore not unlikely that in
the future we may see a trend in regions outside Europe for ethnic and
other minority parties to seek legal recognition through international
and regional human rights instruments as one of several strategies to pro-
tect their place in the political system.

Scope for adjustment

Any approach to engineering must have the capacity to adjust regula-
tions over time if the outcome of regulations becomes less than what
was anticipated or desirable. Flexibility is therefore required and this is
not always promoted if party regulations are enshrined in constitutions.
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An interesting illustration of this argument is provided by Kenneth
Janda in a recent study of anti-defection laws in national parliaments:

It [Janda’s paper] reveals that anti-defection laws are rare in established de-
mocracies but common in developing democracies. There, anti-defection laws
are often defended as temporary measures to consolidate a chaotic party sys-
tem. However, most nations enshrine anti-defection provisions in their consti-
tutions, which are not depositories for temporary legislation.?*

This observation on anti-defection laws applies also to many other forms
of regulation of parties and party systems, as observed throughout this
volume. Ingrid van Biezen shows in Chapter 2 how political party iden-
tity, activities and behaviour in various ways are engineered through con-
stitutional means. This holds true across Latin America, Africa and
Eastern Europe for nearly all recently established democracies and is, as
mentioned earlier, very different from the regulation of parties in estab-
lished, Western democracies.

We must therefore carefully consider what measures need constitu-
tional protection and where laws, decrees and voluntary engineering and
regulation are more suitable institutional arrangements. The conclusion
here seems to be that constitutional regulations are used excessively and
that this limits the space for gradual reforms and adjustments of party
regulations over time.

In this volume, we also find examples of limited engineering followed
by further regulation at a later stage. Birnir discuss in Chapter 7 how sev-
eral East European countries with few formation rules had to adjust elec-
toral laws to prevent fragmentation. This is not necessarily an example of
failed engineering; it can also be seen as a good example of limited engi-
neering and then adjustment through regulations. Seen this way, it can
also be regarded as a commentary on the strategic thinking advocated
by Bogaards in Chapter 3: sometimes an incremental approach starting
with limited formation rules may be preferred over carefully crafted stra-
tegic engineered approaches, especially if the incremental approach
starts with limited constitutional provision and instead applies regulation
by law to allow for flexibility. It should also be observed that the incre-
mental approach may create uncertainty about the rules of the game
over time, which may lead to difficulties for party institutionalization
and possibly also have a negative impact on party system consolidation.

It is imperative to consider strategies of engineering and regulation be-
yond aggregation and bans on party formation. Applying voluntary and
other incentive-creating structures has proven successful for promot-
ing quotas for women in politics but also for creating more transparent
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funding of parties,?? and the lessons learned here should be explored in
relation to other areas of party regulation.

Regulations and enforcement

Once regulations are in place, they must be enforced. Enforcement can
be the responsibility of different authorities, but electoral management
bodies (EMBs) often play a central role in the process. EMBs are the
custodians of the electoral system and administration, but they also play
an increasingly frequent and important role in the oversight of party sys-
tem regulations. Mechanisms for the enforcement of regulations vary, but
from International IDEA’s research on political parties it is clear that
relations between EMBs and political parties are frequent.?® This holds
true across regions and for both formal representation of parties in EMBs
and informal, consultative forms of engagement.

We know from other research that political parties are among the least
trusted institutions in all parts of the world,>* and that opposition parties
and electoral observation missions often question the independence of
EMBs on good grounds. Hence, two of the central institutions of democ-
racy, EMBs and political parties, are increasingly interlinked and often
characterized by low levels of mutual confidence and trust. At the same
time, political party and EMB relations are of central importance for con-
flict management and democracy, because democratic consolidation can
be established only through citizens’ trust in the institutions that repre-
sent them.

The regulation of political parties affects politics whether the regula-
tions are enforced or not. The non-enforcement of regulations may serve
as a political weapon for ruling parties because the choice of timing for
imposing the enforcement can be a powerful political threat against op-
position parties. EMBs are often also influenced — or directly controlled
— by ruling elites to produce the desired outcomes, with Zimbabwe as an
unfortunate example of this practice. There are also important examples
of good relations prevailing between political parties and EMBs, as in
Ghana and India, and we need to learn more from these positive experi-
ences.

There are few studies of the enforcement of party regulations, and the
observations that do exist tend to indicate that actual enforcement is se-
lective and infrequent, rather than systematic and commonplace. Bo-
gaards finds that, despite numerous bans on parties in Africa, bans that
are protected by the constitution itself, there are few examples of parties
that have actually been banned in practice, although bans have been en-
forced in Nigeria and Tanzania for parties that have not been able to es-
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tablish a “‘national presence”. Caton and Tuesta Soldevilla’s elaboration
on the Peruvian party law in Chapter 6 illustrates how regulations can be
undermined by the lack of enforcement.

Drawing on the lessons learned from quotas for women in politics, it is
clear that one way of ensuring enforcement can be through EMBs, be-
cause in most cases they can choose not to register parties for elections
if they are in breach of the regulations. By contrast, Okole shows in
Chapter 8 how in Papua New Guinea a separate body, the Office of the
Registrar of Political Parties, was established outside the EMB to admin-
ister the new party law — an institutional arrangement that so far has had
a positive impact on party law enforcement.

Kumar and de Zeeuw emphasize in Chapter 12 the importance of cre-
ating mechanisms for ensuring that critical regulation is also enforced in
post-conflict states, where the rule of law often is weak — which is often
overlooked by national and international actors alike. McMenamin’s ob-
servation in Chapter 10 that effective engineering of parties and the party
system is dependent on legitimate and authoritative institutions for en-
forcement therefore underscores why more knowledge and best prac-
tices, not least the enforcement of quotas for women in politics, must be
generated. Academics, legislators, development practitioners and politi-
cal parties themselves would therefore do well to spend more time on un-
derstanding how the relationship between parties and EMBs — or other
oversight institutions — can be improved.

Conclusion

What has emerged with the new knowledge produced in this volume is an
approach to thinking constructively about electoral and party system reg-
ulation that allows for democratic competition in conflict-prone societies
while at the same time allowing for as free as possible formation of polit-
ical parties and competition between them, including respect for minority
rights and freedoms. It is therefore not an ideal-type for party regulation
across regions and countries that we are advocating, because the highly
context-specific character of party engineering and regulation prevents
the construction of such models. The right balance of regulations in one
country may simply be the wrong balance in another.

Starting with how to conceptualize political parties, it can be argued
that the international policy and development cooperation community
takes a rather narrow perspective on political parties and democracy pro-
motion, often based on the view that parties grow organically from below
and in so doing perform important aggregation and articulation roles. Im-
portant and desirable as these functions may be, we have shown that
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parties in new democracies seldom grow from below — as was the case in
Western Europe — nor do they necessarily see aggregation or articulation
as their primary tasks. With their strong dependence on the state — not
least through public funding arrangements and management by the state
through extensive regulations — parties often concentrate more on repre-
sentative tasks and relations with the state than on mobilizing and giving
voice to the electorate. This shift to thinking of parties less as private,
voluntary associations and more as public service agencies is an impor-
tant conceptual shift that needs to be recognized by national and interna-
tional actors. More attention to party and party system engineering and
regulation and how this impacts on the role and function of political par-
ties would provide for more informed democracy assistance, and needs to
emerge from a deeper understanding of differences in party formation
and their character in new and old democracies.

This leads to our second important lesson learned. Because of the dif-
ferent historical trajectories of the emergence of parties in new and old
democracies, and given the highly context-specific nature of party regula-
tions, parties and party systems must be developed from a thorough un-
derstanding of the deep structures of economic, cultural, gender and
power relations in individual countries. There are therefore no shortcuts
for achieving success in the engineering and regulation of parties and
party systems. From this it also follows that reform may be a longer-
term process as engineering and regulations aim to mediate and change
patterns of conflict that arise from structural social divisions and legacies.
A thorough analysis of traditions, structures and relations of power in
each society is essential to any work on party system design and support,
and needs to be consciously constructed while also taking into account
the impact of the electoral system and other relevant institutional factors.

A clear trend can be found towards greater reliance on strategies of ag-
gregation for building parties with a national character that cut across the
conflict that arises from diversity in societies. It is also clear that the
blocking or banning of parties, often on ethnic grounds, is frequent and
increasing. The authors in this volume present many arguments for and
against the aggregation of parties and party systems. Regardless of one’s
position in this debate, attention must be given to minority rights and
representation. We see that international and regional human rights in-
struments can make a difference for minorities, and although this so far
has been limited to countries in Central and South-Eastern Europe it
holds potential for the advancement of minority rights in other regions
as well.

A problematic fact arising from the new knowledge produced in this
volume is the extent to which engineering and regulation are enshrined
in constitutions rather than laws. Such constitutional entrenchment limits
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flexibility and the capacity for adjustment over time and favours incum-
bents with greater influence than other political actors over constitutional
formation and reform. Legislative assemblies and international develop-
ment cooperation would do well to think hard about alternative ways in
which party regulation could be given legal protection.

The institutionalization of political parties is considered crucial for de-
mocratization and much of the international assistance to parties is there-
fore focused on capacity-building efforts to achieve this.>®> The use of
aggregation and blocking aimed at establishing parties with a national
character may at the same time have directly contradictory effects on par-
ties and party systems. This is an important lesson to keep in mind not
only for national legislators but certainly also for the international assis-
tance community, which invests major resources in party development
without paying sufficient attention to how this is affected by regulations
for aggregative parties in many of the countries where they work.

Once regulations are in place, through constitutions, party laws or
other means, they need to be enforced. Without enforcement, regulations
will become tools for incumbents to invoke arbitrarily and for selfish po-
litical gains. Electoral management bodies are already tasked with some
of these powers of enforcement, but EMBs — or other implementing
agencies — must be independent and resourceful to fulfil this role prop-
erly. More knowledge about the enforcement of regulations is a key pri-
ority for the future.

Regardless of electoral and party system design, every citizen must be
ensured participation, representation and non-discrimination. This can be
achieved only through a combination of the collective process of democ-
racy and states’ protection and fulfilment of individual citizens’ human
rights. In conflict-prone societies — where political processes often are
less than fully representative and states are not sufficiently capable of en-
suring human rights and security for everyone — political decision makers
and the international community need to make use of both political and
human rights strategies for ensuring the consolidation of democracy and
development.
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multi-ethnic parties, 17, 108

party quota system, gender, 15

party regulation, 237, 239, 275
political parties, nationalist, 268
political party development, 18, 261
Political Party Service Centres, 271
Bosnia-Herzegovina
Dayton peace agreement, 237, 265, 268,
283n13
electoral system, 104t5.2
ethnic representation, 96
minorities, 96-97, 101, 104t5.2, 113
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multi-party systems, 129
party access to public resources, 42
political parties and conflict, 134
political parties and constitution, 42
political parties regulation, 135, 136t6.3
political systems, 130t6.2
vote thresholds, 13
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148

vote thresholds, 13

electoral system

alternative vote (AV), 14, 51t3.1, 52, 54,
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engineered, 15, 49, 106

first-past-the-post, 52, 186, 195, 203,
207-8

gender quotas, 15
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minorities, 97, 104t5.2
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Mozambique, 214
new democracies discourage, 236
Nigeria, ban of, 245
OSCE and right to form, 20
restrictions on, 5, 19
Rwanda, 57
Singapore, 88
Southern and East Africa, 201, 208, 212,
214
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subsidies, 35
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127t6.1
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two-party system, 129

Hungary
electoral system, 104t5.2
ethnic diversity and conflict, 166t7.2
ethnic politics, 174
minorities, 54, 97, 104t5.2
party formation, 169t7.4, 171t7.5
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inter-ethnic vote pooling, 53
Inter-Parliamentary Union, 272
inter-party
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