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Aboutthis Glossary

This Glossary on Federal Terms was compiled through
citizen dialogues in an effort to come up with not only a
proper, but also a shared, definition of contested federal
terms based on a common understanding. Federalism
is a new concept in Nepal and many new words and
terms related to federalism were introduced during the
constitution building process. Furthermore, it seems
that many disagreements regarding federal design were
based on misinformation and disinformation about
federalism. It was recognized that more discussions
amongst experts, political leaders and citizens were
needed in order to come up with common definitions
for such terms. This glossary was written to facilitate
such public debate and, hence, the language used
is as simple as possible to ensure that the glossary is
accessible to the general public.

A zero draft of the glossary was prepared by a team of
experts invited by International IDEA. The federalism
related terms were selected from different sources
including the concept papers of the Constituent
Assembly committees, articles on federalism published
in various newspapers in Nepal, the manifestos of

political parties and speeches made by political leaders.
This draft was reviewed by another team of experts and
their feedback incorporated into the first draft. The first
draft was reviewed by selected leaders of political parties
who had been assigned the task of looking at federalism
related issues by their own parties.

The second draft was taken to a series of citizen
dialogues organized between social groups and political
parties for their comments. These dialogues took place
in Biratnagar, Pokhara, Dhangadi, Chitwan, Birgunj
and Nuwakot. The objective of these dialogues was to
bring social groups with conflicting views on federalism
around the same table to discuss federal terms. Another
purpose was to discuss what federalism is and what it
is not, the goals of federalism and what the identity
or capacity-based federalism actually means to various
groups. The groups themselves organized and chaired
these dialogues, inviting their own social groups to
participate, and International IDEA provided the
resource persons and draft glossary for discussion. In
other words, the glossary was an excellent pretext for
starting a debate on topics of importance in federalism




in a constructive manner. In addition, a number of
interesting proposals were generated for words and
terms to be added, such as the term sajha pabichan
(common identity).

These dialogues are to continue with the ambitious
objective of these groups providing proposals about the
names and boundaries of provinces. Ideally, the names
and boundaries should be decided at the level that the
provinces will be formed. Another objective is to create
a platform for groups and individuals to discuss, debate
and put forward their views on federalism towards
finding a solution that everyone can live with.

Consultation ~ dialogues were also organized in
Kathmandu with the former Constituent Assembly
members and leaders from indigenous communities
(Adhibasi/Janajatis), Brahmin and Chhetri groups,
Madhesi politicians and journalists following the
constitution making process. The dialogues aimed at
obtaining feedback on the glossary and achieving a
consensus on meanings and definitions among social
groups, political parties and civil society. The glossary
was endorsed by the participants in the dialogue. The
glossary was finally reviewed by international experts
including Andrew Ellis, Director of International IDEA
for Asia and the Pacific, Leena Rikkila Tamang, Head

of Mission, International IDEA/Nepal and Professor
Cheryl Saunders.

We are grateful to Royal Norwegian Embassy to
Nepal and Government of Finland for the support in
producing this glossary. International IDEA extends its
thanks to all who contributed to the glossary making
including glossary team members Professor Krishna
Hachhethu, Former Ambassador Vijay Kant Karna, Dr
Deepak Prakash Bhatt, Resham Gurung and Bidhata
Paudel, as well as Khushee Tharu (International IDEA)
and Rita Rai (International IDEA). Thanks also go to
the reviewers including Professor Pitamber Sharma,
CK Lal, Professor Purna Man Shakya, Dr Mukta Singh
Lama and Prashant Jha. We also thank the leaders of
the political parties who provided feedback on the
glossary from a political perspective. Finally, we are
grateful to all the participants in the citizen dialogue for
their contributions and most of all for their inspiration

for this glossary.
ﬂ%"  eana
Leena Rikkila Tamang

Regional Director, Asia and the Pacific
International IDEA, Nepal
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CRSDSP- Committee on Restructuring of State and Distribution of State Powers
CPRMMC - Committee on Protection of Rights of Minority and Marginalized Community
CNRERRD- Committee on Natural Resources, Economic Rights and Revenue Distribution

SRHLRC- State Restructuring High Level Recommendation Commission
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FEDERALTERMINOLOGY THROUGH CITIZENDIALOGUES

Autonomous
region and its
jurisdiction

Autonomous region is generally a cultural-political-territorial unit to be created in defined
territory of the country for the targeted minority groups living in a particular cluster.
In such a system the targeted minority groups enjoy autonomy in political, economic
and cultural affairs. In some countries, the power of autonomous region is stated in the
constitution but in some other countries the provinces are trusted to delegate the power
of autonomous region.

As proposed by the first Committee on Restructuring of State and Distribution of State
Powers (CSRDSP) minorities living densely or as the largest group in their own historical
land are entitled to get autonomous regions. The first CSRDSP proposed a list of 22
autonomous regions, however, numbers might be increased or decreased as necessary. A
total 20 items that fall under the jurisdiction of autonomous region include harnessing of
natural resources, customary governance, cultural affairs and others related to day to day
life of the people. Autonomous region is granted a legislative power to frame the law under
its jurisdictions in the given territory.

Administrative
federalism

In administrative federalism the central government sets legal standards and policy and
local governments implement this policy, hence, their role is indeed heavily focused on
administration of federal law. However, the local level of government also powers to make
laws, in-line with national policy and within defined areas of competence. Variations are
possible - regions may have more or less law making power and some central laws (typically,
e.g. migration) may also be administered by the centre.

Germany is an example of administrative federalism. In Germany, the lander (provinces)
governments are represented in the Bundesrat (the federal chamber of the national
Parliament) which enables the lander to participate in making the laws that they will
administer.
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Affirmative action

Affirmative action means an incentive or opportunity which provides specific advantage
to members of disadvantaged and marginalized groups (i.e. women, children, old aged
and physically or mentally disabled) and/or others which live in a socially, economically
or educationally disadvantageous position (e.g. dalit, janajati, madheshi etc). Mandatory
affirmative action provisions may exist in areas like education, health, social security etc.
Countries, e.g. USA, Canada, India, Malaysia, South Africa etc have adopted different
affirmative action measures, including funding, subsidy, quota, and preferential treatment
to the targeted marginalized groups and backward communities. People belonging to low
classes and excluded groups are expected to get benefit from the provision of affirmative
action which contributes to their empowerment.

In Nepal, people like dalit, women, children, old aged, physically or mentally disabled,
janajati, madheshi etc are considered as groups which are deprived from opportunities and
living in backward and marginalized communities. The 1990 constitution had a provision
for affirmative actions to women, children, old aged, physically or mentally disabled and
to others who live in disadvantageous position socially, economically and educationally.
However, since this was put in section of Directive Principles of the State Policy, its
implementation by the state could not be enforced through action in the courts. The new
constitution under making is expected to provide for affirmative action in a way which
makes implementation binding upon the state. Reservation of 45% seats to women, dalit,
indigenous people, madheshi and backward regions in government jobs is an example of

affirmative action.
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Common identity

Common identity is an identity shared amongst peoples. Identity can be based on a
number of foundations, and common identity exists when one of these bases of identity is
shared amongst more than one individual group. Common identity can be shared between
two people of the same religion; or between millions of people of the same nationality.
Common identity is a layered concept. Parts of one individual’s identity can be held in
common with different groups, leading to the formation of a myriad of political, social,

economic and cultural alliances.

In the context of Nepal’s federal debates, common identity usually refers to national
identity.

Central rule at
province

In case of suspension or dissolution of a provincial government or legislature, the federal
government takes over the power, functions, and duties of such government and legislature
until the formation of a successor provincial government and legislature. This is called

federal rule in a province.

Caste

Caste refers to the people belonging to the Hindu social order. They are stratified into four
hierarchical orders: Brahmin, Chhetri, Baishya and Sudra. They hold different caste titles.

Cluster

Cluster refers to a homogeneous settlement of particular caste/ethnic groups in a given
territory. Nepal does have clusters of many caste/ethnic groups in their own homeland,
for instance Rai and Limbu clusters in eastern hill, Magar and Tamu clusters in western
hill, Madheshi cluster in eastern tarai, Tharu cluster in western tarai and Chhetri cluster

in far-west hill.
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Civil rights and
collective rights

Civil rights refer to equal rights guaranteed to all citizens of an independent and sovereign
country. Such rights are equal for all citizens irrespective of their caste/ethnicity, language,

religion, culture, sex, class etc.

A collective right is a group right granted to a particular community or group, e.g. rights of
women, dalit rights, rights of indigenous nationalities, rights of people living in backward
regions, minority rights etc. By provisions of reservation, affirmative action, or guarantee
of representation in public spheres, the state can provide collective rights to particular
communities. Such a system of collective rights is not perceived as contravening equal

rights of individual citizens. It is a tool to realize substantive equality for all in practice.

Customary Law

Customary law recognizes social, cultural and religious practices, including community
justice systems, which exist as traditional usages. Customary practices that are contrary to
democracy and universal human rights e.g. child marriage, dowry, bonded labour etc are

not permissible.

Concentrated
settlement

This refers to a place in which there live a high density of people belonging to a particular

caste/ethnic or linguistic group.
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Consensus

Consensus is an approach to decision making which involves the continuing of
deliberation and discussion until eventually divergence of approaches eventually turns
into convergence on a position which everyone is prepared to accept. While reaching

consensus requires the ability to compromise, not all compromises are consensus.

Constitutional
amendment

Constitutional amendment is a change to, addition to or repeal of constitutional provisions.
In unitary systems, a constitutional amendment often requires a higher degree of support
than asimple majority, for example a two-thirds majority vote in the national parliament. But
in federal system, provincial involvement is also required for constitutional amendment. In
a federal system, there are three common ways of undertaking constitutional amendment:
one, amendment by a decision of both houses of national parliament; two, amendment
through involvement of national parliament and concerned provincial assembly; three,
amendment through involvement of national parliament and an assembly of all provinces.
In some countries, i.e. Australia, referendum is also required for amendment of the

constitution.

Concurrent list

Concurrent list means joint powers to be exercised simultaneously by the central government
and by each provincial government in its own respective territory.

The first CSRDSP proposed a list of 27 concurrent matters, including subjects like family
planning, mass media, tourism, insurance, infrastructure development, industry etc to be
exercised by both the centre and province. In case of contradiction between national law
and provincial law on such subject matters, the central law prevails.
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Centre and its
jurisdiction

Centre refers to the central government of federal structure. The central government leads
and coordinates the activities of all units, i.e. province, local government and special
structures. The central legislature makes laws in areas under its jurisdiction that are
applicable in all over the country. Jurisdiction of the centre means the subject matters
enlisted in the federal list and concurrent list.

The first CSRDSP made a list of 30 items under jurisdiction of the centre that includes
subjects like defense, army, foreign affairs, currency etc. The centre has right to make law
related to the listed items which are applicable all over the country.

Constitutional
court

A constitutional court is a judicial institution which has authority to give a final verdict
on constitutional issues and is the final arbiter of constitution. Often a constitutional
court is vested with the powers such as judicial review, protection of fundamental rights
of citizens, decision on disputes related to election, and resolution of disputes between

federal units.

As proposed by the first CSRDSP, the constitutional court of Nepal will look after the
cases which involve issues of authorities allocated by constitution between centre and
province, between one province and another, between province and local government,
between province and autonomous region; and also the cases that require interpretation

of constitution or judicial review.
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Capability

Capability is understood as a measuring variable which explains whether the proposed
provinces are likely to be viable in terms of natural resources and economic development.

The four criteria of capability adopted by the first CSRDSP are as follows:

A. Economic interrelationship: This refers to economic conditions within a province and
also to the level of economic interdependence with the neighboring provinces.

B. State of infrastructure: The level of infrastructure development, e.g. road, electricity,
education, communication etc, in a given territory of the province.

C. Availability of natural resource: This refers to the availability of natural resources, e.g.
land, forest, water, biodiversity etc, within the territory of the province.

D. Administrative convenience:This refers to the physical character of province and the
proposed provincial capital in terms of accessibility to the services, e.g. administrative,
judicial, security and others, to the people living in different parts of provincial territory.

Centre-province
relations

In a federal system, centre and province exist as two distinct entities. The relation between
them is largely determined by the nature of division of state power between them. In
some federal countries, the centre is strong and capable to influence and intervene in
provincial affairs: in other federal countries, provinces enjoy a greater autonomy, and the
centre is not allowed to interfere in provincial affairs. For smooth functioning of federal
system, relations between centre and province should be based on mutual cooperation,

coordination and coexistence.
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Centralized and
decentralized

federalism

A federal system which allocates all or most significant powers to the centre and less
significant powers to provinces is called centralized federalism. In this system, the centre
becomes very powerful as all significant powers (i.e. international affairs, internal security,
fiscal affairs) are vested with the center, and provinces are confined to power of local
service delivery or framing locally concerned policy only. India is an example of centralized
federalism.

In a system of decentralized federalism, a province enjoys a greater level of autonomy
and right to self determination. Generally, the central government does not intervene in
provincial affairs.

As proposed by first CSRDSP, the centre would have residuary power; it would be able
to dissolve a provincial legislature and government under specified conditions; provinces
would not be able to have their own provincial constitution; and more than three fourth
of national revenue would go to the central treasury. The proposed federal model for Nepal
can be labeled as centralized federalism.

Competitive
and cooperative
federalism

In competitive federalism, centre and province compete with each other. It permits the
centre and the province to live as two independent entities, and the sovereign power of the
country is divided between centre and province. The power of the centre will be confined
to those matters listed under its jurisdiction, while provinces become very powerful and
fully independent in the remaining areas. This is, therefore, considered as an extreme form
of decentralized federalism.

In a system of cooperative federalism, both centre and province collaborate with each
other and share a collective responsibility, additional to the constitutional provision for
a division of powers between centre and province. Both centre and province are bound
together through joint powers in a number of areas. Centre and province collaborate in
policy formulation and in service delivery tasks. If disputes arise, national law and policy
prevail over provincial law and policy.




FEDERALTERMINOLOGY THROUGH CITIZENDIALOGUES

Dalit and its rights

Dalit is a community which is suffering discrimination in economic, social, cultural,
political and educational spheres: the reason of this backwardness is rooted in the practice
of untouchability. Dalits of Nepal can be categorized into two groups, hill dalits and tarai
dalits, which are different in the language they speak and culture they practice.

Generally, Dalits are treated specially by providing provisions like reservation, affirmative
action and others to ensure their presence in areas like education, health, employment and
political structure. An end of untouchability is their main concern.

The first CSRDSP tended to address the question of how dalits can benefit from federal
system. It recommends a preferential right for dalits in sectors like education, health,
employment and land distribution. It suggests proportional representation of dalits (in
proportion to their size of population) in both governmental and non-governmental
sectors, and additional representation to all level of elected bodies of the state apparatus.
The first CSRDSP recommends additional representation of dalits, 5 percent at provincial
assembly and 3 percent at national assembly.

Diversity

Diversity refers to a heterogeneous society consisting of people with different caste/ethnic,
linguistic, cultural, religious and geographical backgrounds. Nepal is one of several
multiethnic countries of the world. Federalism is considered as the best system to manage

social diversity.
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There is no universal definition of ethnic federalism nor is there uniformity in practice.
Nevertheless, by putting together the experiences of Ethiopia, Belgium and Bosnia-
Herzegovina, which are generally considered as ethnic federal countries, one can conclude
that ethnic federalism has the following four characteristics: One, provincial structure
) ) (name and territory) is constituted on the basis of historical land of the targeted ethnic
Ethnic federalism

group. Two, the targeted group of a province is entitled to have a prerogative right in
political posts, preferential right in administration, and first right in natural resources.
Three, the provincial government is granted a high level of autonomy and right to self-
determination. And four, the central legislature, executive and judiciary is composed by a

provision of ethnic based representation.

Provinces will not be equal in terms of scale of economic development; some will be
Economic relatively more developed than others. The mechanism of reducing the financial gap between
equalization developed and underdeveloped provinces is known as a system of economic equalization.
This ensures that least developed provinces get special priority when distributing the

national consolidated fund.

Extinct groups are those living as tiny minorities whose language and culture are heading
Extinct group towards vanishing. People like Kusunda, Raji, Meche, Raute etc are placed in this category

of vulnerable groups.
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Excluded group

Excluded group refers to a group who are historically denied the rights, opportunities and
access to natural resources due to discrimination done by society and state. They indeed
are denied representation and participation in the decision making process. They are thus

economically poor and politically marginalized groups.

The first CPRMMG defined that excluded are those groups who are placed outside the
state power structure due to different reasons, i.e. caste discrimination and untouchability;
discrimination in language, culture, religion, sex and region; and physical and mental
disability.

Electoral quota

Electoral quota is one of the ways to ensure representation in elected bodies of the state.
This system is generally adopted in a multiethnic state to ensure due representation of the
excluded groups in decision making process at political level.

For the election of the CA held in April 2008, out of total 601 members, 335 seats were
filled through the component of proportional representation. While transforming the
popular votes obtained by political parties into seats, these seats were, according to the
Constituent Assembly Election Act 2008, distributed as following: 37% for indigenous
nationalities, 31% for madheshis, 30% for Others; 13% for dalits and 4% for backward
regions. (Explanation: As a number of candidates represent more than one group, the sum
total of the percentage of the candidates of all groups is more than one hundred.)
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Federalism: The SRHLRC envisages the provision of autonomous council which may enjoy a greater
Autonomous power than local government and autonomous region but less than the power of a province.
council An autonomous council is likely to advance into a province in the future.
Federal countries don't have a unified legal system: some have adopted an integrated judicial
system and others a parallel system. To have only one judicial system, even if a country is
Co . federal, is understood as integrated judicial system, for example, Indian judicial system.
Federal judicial & J b4 P J b4
system : A federal country with parallel judicial system recognizes a dual judiciary. Both the national

integrated and
parallel

court and provincial court have rights to take final decisions on judicial matters on subjects

within their own respective areas.

The Committee of Judicial System of the first CA proposes an integrated judicial system,
in which there will be three tiers of judicial institutions, supreme court, appellate court

and local court.

Federal model

There are a number of varieties of federal model practiced in the world. Some adopt ethnic
federalism but others live with administrative federalism. Some of them use territorial

federalism but others follow identity based federalism.
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Fiscal federalism

A federal system consists of two or three tiers of government. Fiscal federalism involves
assessing the income (e.g. taxation) and expenditure made by each level of government, and
sharing (and possibly also redistributing) revenues among different levels of government to
correspond with expenditure. Each of the Centre, Province and Local government enjoys
autonomy for collection of revenue and expenditure in areas that fall under their own
jurisdiction. The making and regulation of national financial and monetary policy and

inter-governmental fiscal transfers also fall under fiscal federalism.

Fiscal Commission

In federal countries, a fiscal commission is usually provided to look after the tasks of sharing
of revenues between centre and provinces and allocation of central grants in spirit with
economic equalization. Generally such a commission is constituted by independent experts

to keep these matters away from politicization along party lines.

The first CNRERDR of the CA proposed a three-member National Fiscal Commission.
Having such a provision, it is expected that the task of distribution of revenue will be

neutral and effective.

First rights

First right is generally granted to the native people and local community. With such rights,
they are entitled to be the first beneficiary from the harnessing of natural resources and

other local resources available in their own territory.
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Free Prior
Informed Consent

(FPIC)

An arrangement that consent from relevant indigenous and ethnic groups should be taken
prior to the use of ancestral land and natural resources is provided in the ILO 169 and
in the United Nations Declaration on Rights of Indigenous People. Such arrangements
are also claimed in relation to copying of traditional knowledge and skills. Such rights are

known as free prior informed consent (FPIC).

Geographical
identity

Geographical identity refers to an identity constructed on the basis of physical geography,
i.e. mountain, hill, tarai and inner-tarai etc. It also applies to identity formed on the basis

of river-basin, e.g. Koshi, Gandaki, Karnali etc.

Identity based
federalism

In identity based federalism, provinces are constructed (name and territory) primarily
on the basis of ethnic or linguistic or cultural identity while taking into consideration
other factors, in particular capability. Unlike administrative or territorial federalism which
gives priority on physical geography in crafting provinces, identity based federalism opts
for ethnic based human geography. Identity based federalism is different from ethnic
federalism since it (identity based federalism) does not permit the provisions of prerogative
or preferential or first rights to any social groups. Besides, the system of representation or
appointment to central organs, i.e. executive, legislative and judiciary, will be made on a

territorial basis, not on an ethnic basis.

The proposal of the SRHLRC was close to identity based federalism.
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Identity

Identity refers to recognition of a group based on caste/ethnicity or language or culture or
religion or class or region/territory or sex or occupation.

The CSRDSP adopted identity and capability as two bases for constituting federal units.
Identity is placed as the prime criterion and it is defined in following five aspects:

A. Ethnic/community identity: A distinct social group having its own oral or written
history, culture, language and tradition, e.g. Limbu, Rai, Tamang, Magar, Gurung,
Madheshi, Tharu, Brahmin, Chhetri etc.

B. Linguistic identity: A distinct social group having its own mother tongue, e.g. Khas or
Nepali, Maithli, Bhojpuri, Awadhi etc. Dense settlement of a particular linguistic group is
considered as one of the bases of demarcation of provinces.

C. Cultural identity: Apart from caste/ethnicity and language, a collective identity of
people is also constructed on the basis of culture. A recommendation has been made by
the CSRDSP that a province can be crafted encompassing the people who share a common
culture and live in particular cluster.

D. Continuity of settlement in a territory: Continuity of settlement in a territory means
continuity of dense settlement of a target group in a territory. This may be taken into
account on its own, or in conjunction with the definition of a province on the basis of
ethnic or linguistic or cultural identity.

E. Historical continuity: Historical continuity means the consideration of the historical
homeland of the targeted groups as the basis of identity based provinces.
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One way or other, provinces are dependent on each other. In pursuance of collective
goals, for arrangement of inter-provincial services (e.g. education, transportation etc), for
Interdependence | management of inter-provincial trade and commerce, for mobilization of natural resources,
and to resolve inter-provincial disputes, there should be mutual cooperation among the
provinces of a federal country.

Inter-provincialrelationsare a multi-dynamic subject that takes both bilateral and multilateral
forms. It contains elements of both cooperation and conflict. Mutual cooperation among
the provinces is inevitable on subject of common interest, inter-provincial trade and

Inter-provincial commerce, collective utilization of natural resources, protection of environment etc.

relations

The first CSRDSP provided a guideline that inter-province relations should be guided by
the principles of mutual cooperation, coordination and coexistence. Furthermore, it has
proposed full freedom in human mobility and transportation of goods from one province
to another.

Federal countries often have an inter-provincial council or equivalent mechanism to deal
with subjects like formulation of national development policy, coordination between
centre and provinces for economic development, dispute resolution among the federal
Inter-provincial units, and taking decisions on national importance.

council The first CSRDSP proposed the institutional arrangement of an inter-provincial council
to resolve disputes between centre and province and between one province and another
province. This council would forward those political disputes which remain unsettled
despite its efforts to the national legislature to take final decision.
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Indigenous
nationality

Indigenous group refers to an ethnic group having its own distinct culture, different
language, separate tradition, native land and its own oral or written history.

In Nepal, ethnic groups or nationalities are assigned to those groups which do not belong
to a system of Hindu castes order on the basis of origin. They may also be treated as
indigenous groups. All nationalities may not necessarily be indigenous. The government
of Nepal listed 59 ethnic groups as indigenous nationalities. In terms of the UN Human
Development Index 1998, indigenous nationalities are categorized into five groups:
advanced, disadvantaged, marginalized, most marginalized and vulnerable.

Inclusive
democracy

The principle of inclusive democracy stands for the representation and participation of
people belonging to different caste/ethnicity, language, culture, religion, sex and region in
the state apparatus at all levels. It seeks to ensure meaningful participation of the people
who are excluded on account of caste/ethnicity, language, religion, culture, sex and region.

Khas-Arya

Khas-Arya refers to people from hill Hindu castes, including Brahmin, Chhetri, Thakuri,
and Dasnami. Though hill dalits belong to the same culture group, dalits have politically
constructed identity as a separate group entitled to have special rights and opportunities.
Whether hill dalits should be placed in category of Khas-Arya is thus still a debatable issue.
According to an agreement on May 2012 made between the government and stakeholders,
KhasAryas are also enlisted on the list of indigenous people of Nepal.
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Local government
and its jurisdiction

Local government refers to the third layer of government in a three tier federal system as
proposed in Nepal and its powers is also guaranteed by the constitution. However, powers
of local government in two tier federal system are not provided by the constitution but
by parliamentary Acts. Local units get different name in different countries i.e. Gram
Panchayat in India, Commune in Switzerland, County in Canada etc. Local unit may be
one tier (i.e. Gaunpalika/Nagarpalikaas proposed by the CSRDSP) or two tier (i.e. District
Development Committee and Village Development Committee/Municipality as exist in
Nepal now).

The first CSRDSP allocated a list of 20 powers to the local government that include
services related to day to day affairs of the common people.

Largest
community/group

The term largest community or largest group refers to the targeted caste/ethnic group of a
province or an autonomous region which has advantage of having a higher population
within the given territory than any other distinct social group.

Madheshi

Madheshi is a broad common identity given to the people of non-hill origin that includes
plains castes, plains ethnic groups and Muslims, although each of these non-hill origin
groups also has its own distinct identity. For instance, a large number of Tharus, a plains
ethnic group, assert their separate identity different from madheshi identity. Similarly,
Muslim is also a distinct identity.
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Multiple identities

Multiple identities refer to a combination of two or more than two caste/ethnic or linguistic
or cultural identities. For instance, a person or group may be Limbu in terms of ethnic
identity and the same person or group is Nepali in terms of national identity; respecting
these two identities (Limbu and Nepali) together is what we call multiple identities. A

broader national character can be recognised through multiple identities.

The use of multiple names for provinces, e.g. Tamuwan-Gandaki, Limbuwan-Kirat-Koshi
etc can label provinces formed on the basis of multiple identities. This can also be titled as
mixed identity.

Whether the naming of provinces is based on single identity or multiple identities, all
provinces are multiethnic in functional attributes that all citizens living in a province

would have equal rights without any discriminatory provisions.

Marginalized
group

Marginalized groups are those who become backward in terms of education attainment,
social status, economic well being and political participation as a consequence of faulty

policy of state.

The first CPRMMG defined, "Marginalized groups are those communities which are
forced to become backward due to their disadvantaged positions in education, society,
economy, health, politics, caste/ethnicity, language, religion and sex. This also implies the

most marginalized and vulnerable groups.
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Minority refers to a group numerically inferior to the rest of population of a state, in a
non-dominant position, whose members are backward in terms of economic, social and
educational status and have been subjected to oppression and discrimination. Such group
has distinct ethnic, religious and linguistic characteristics, whose members show a sense
of solidarity to preserve such characteristics. A sociological minority is not necessarily a
numerical minority- it may include any group that is subnormal with respect to a dominant

group in terms of social status, education, employment, wealth and political power.

Following numerical criteria, a majority group means a community consisting more than

Minori S L1 : . .
IM v a half of the total population living within an area. A dominant group, irrespective of the
an a Orl . . . . . .
jorty size of its population, is also treated as the majority group.
community

Committee for Protection of Rights of Minority and Marginalized Group (CPRMMG)
of the first CA defined, "Minority refers to groups which are subjected to all forms
of discrimination and linguistic groups who are suffering from such discrimination
and suppression”. Excluded and marginalized groups, i.e. women, dalit, indigenous
nationalities, madheshi etc are also treated as minority groups. 7iny minority refers to a
group whose population is numerically very low; which does not have any access to state
power; and which is vulnerable, such as Raute, Kusunda etc persecution by the state. It
also includes numerically low-size ethnic, religious.
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Multinational
state

Multinational state refers to a country inhabited by many distinct social groups or
nationalities with recognition of the distinct identity and distinctiveness of each
community. Nepal, being a multiethnic, multilingual, multi-religious and multicultural,

is a multinational state.

Non-territorial
province

Non-territorial province referees to a governing structure to be created in line with identity
of a particular social group but without defined geographical territory. It takes the country
as a whole as one constituency. It may apply when minorities are spread out in different

parts of the territory of the same state, yet feel a common identity.

The idea of non-territorial province in Nepal that emerged in course of federal discourse
has a specific meaning. It is a political space to be arranged for an oppressed group whose
settlement is not confined to particular area of the country but rather spread all over the
country. Such a non-territorial province may be formed by the elected representatives of
the targeted social group. Such a province will have executive power to frame policy and
planning for the interest of the targeted community. The State Restructuring High Level

Recommendation Commission (SRHLRC) recommends a non-territorial dalit province.
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Federal countries may have a Natural Resource Commission which looks after harnessing
of natural resources and resolution of conflicts among the provinces on issues of natural

resources.

Natural Resource

o Committee for Natural Resources, Economic Rights and Distribution of Revenue
Commission

(CNRERDR) of the first CA proposed a provision to establish a three-member Natural
Resource Commission. The Commission is expected to work for protection and utilization
of natural resources. Besides, this helps to settle the problems arise among the provinces in

sharing the benefit of natural resources.

Experiences of federal countries all over the world suggest different stories about the
naming of provinces. Some countries adopt ethnic or linguistic or cultural identity, while
other countries go for geographical setting or historical memory or religious places or rivers
when giving names to provinces. Some countries go for a mixed model, naming some

Naming provinces in line with ethnic identity and others with non-ethnic names.

As proposed by the first CSRDSP, the name of a province can be changed by provincial
assembly provided it is endorsed by the central parliament. In the case that the central
parliament refuses to endorse, the final decision will be made by a referendum at province

level.
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National identity

For a multiethnic country, national identity is a composite whole of diverse caste/ethnicities,
different languages and multiple cultures. A sense of ownership of broad national symbols
and values by people of different social groups living in different parts of the country is also
an expression of a national character.

While defining the Nepali nation, the Interim Constitution 2007 and Constitutional
Committee of the first CA used the same words: "Having multiethnic, multilingual, multi-
religious and multicultural characteristics with common aspirations and being united by a
bond of allegiance to national independence, integrity, national interest and prosperity of
Nepal, all the people of Nepal collectively constitute the nation".

Nation

Following the Western concept, nation refers to a social group which is distinct from other
social groups of the country because of its culture, history and social setting. To say it in
other words, nation is a group of people who share a common identity based on their
own distinct language or religion or culture or history and/or a combination of all these
elements. The impact of the western notion of nation in Nepal is evident in that the term
nationalities have increasingly been used to refer to the ethnic groups of Nepal.

The words nation, state, country are however also often used to denote the same thing as
each other. For instance, the Interim Constitution 2007 defines Nepal nation, "Having
multiethnic, multilingual, multi-religious and multi-cultural characteristics with common
aspirations and being united by a bond of allegiance to national independence, integrity,
national interest and prosperity of Nepal, all the people of Nepal collectively constitute
nation".
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Federalism:
Special structure

in a federal set up

In addition to main structures like centre, province and local government, some federal
countries have arranged special structures in giving country specific contents to their own

federal system.

The first CSRDSP proposed a provision of special structure consisting of autonomous
region, protected area and special area. Besides, the High Level State Restructuring Advisory
Commission suggests to add two more special arrangements, i.e. autonomous council and

non-territorial province.

Other Backward
Classes (OBC)

Other Backward Classes (OBC) are those communities which are subjected to economic,
social and political deprivation but who are different from ethnic and indigenous people
and dalits inhabiting the Tarai. The Government of Nepal has enlisted 36 caste groups
inhabiting the Tarai/Madhes as Other Backward Classes (OBC) such as Kurmi, Barai,
Nuniya, Rajdhob etc.

Protected area

Protected area is a political unit to be provided to tiny minorities for the protection and

promotion of their rights and interests.

The first CSRDSP proposed the provision of a protected area for those indigenous groups
who belong to tiny minorities or vulnerable or the most marginalized. This provision was
suggested to respect their distinct identity, to protect their homeland and to promote their

interests and rights.
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Province and its
jurisdiction

Province in a federal system denotes a political unit with its distinct territory (exception:
non territorial structure) and with its own executive, legislative and judiciary. Province's
power is stated in constitution. Taking into account history, culture, geographical location,
strategy and security interest of the country, some federal countries allocate many powers,
including right to self-determination, to provinces. A province enjoys autonomy in areas
under its jurisdiction which can give a true sense of self-rule. Encroachment on provincial
autonomy is not permissible but collaboration with the center is desirable.

As proposed by the first CSRDSP, the province enjoys a list of 28 powers, including
education, health, communication, transportation, agriculture, land management etc. The
provincial legislature makes laws in areas listed under province's jurisdiction.

Pluralism/plurality

Pluralism is, in a general sense, the acknowledgment of diversity. It is a management of social
diversity without discriminating against any caste/ethnicity, religion, language, cultural and
region. In democratic politics, pluralism is a guiding principle which permits the peaceful
coexistence of different interests, convictions and lifestyles. It allows competition among
the political parties professing different philosophy, i.e. liberalism, socialism, communism.

Pluralism is a contested issue in Nepal. Some want to establish it as one of the fundamental
principles of the new constitution; but others don't want to put this provision in the
constitution. It seems that there is political understanding to use the word plurality instead
of pluralism.
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Political
prerogative

Political prerogative is a provision that offers a special privilege to particular groups of
society in composition of the political power structure.

The first CSRDSP proposed a provision giving priority to the targeted group of province
formed on the basis of ethnic identity and prerogative rights to each autonomous region
for the post of chief executive of the provincial or autonomous region for the first two
terms of office. But the SRHLRC suggested to delete this provision at province level.

Proportional
representation

Proportional representation is an electoral system in which popular votes obtained by
political parties are translated into seats in an electoral body. Presence and participation of
groups in different organs and levels of state in proportion to the size of group populations
is also understood as proportional representation, and is used in practice in some countries.

At the time of the CA election in 2008, 335 out of the total 601 seats were allocated to
the component of PR system which was distributed to different social groups (indigenous
nationalities, Madheshi, Khas-Arya, Dalit etc) in proportion to size of their own population.

Relation between
Province and local
government

There were three tiers of government in the first CSRDSP proposal for federalism in Nepal.
Provinces and local government are autonomous over their respective jurisdictions. For
smooth functioning of the federal system, relations between province and local government
should be based on mutual cooperation, coordination and coexistence. First CSRDSP had
proposed that subject matters that fall within the list given to provinces may be transferred

to the list of local government in future as necessary.
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Residual power

Any subject not listed under the jurisdiction of any federal units (centre, province, local
government and autonomous area) is called a residual power. This power is vested in the
provinces in most federal countries. However, in some countries the centre enjoys this

power.

As proposed by the first CSRDSP, the residual power is vested in the centre. However,
SRHLRC recommends that both centre and province are entitled to exercise a residual

power.

Ratification means final endorsement of any order or decision. Constitutions often contain
y
provisions requiring mandatory endorsement by parliament of an order or decision taken

by the government regarding a specified situation or matter. If the order or decision fails to

Ratification be ratified, such decision or order ceases to have effect.
As proposed by first CSRDSP, the dissolution or suspension of a provincial legislature or
government by the president requires ratification by the federal legislature to have effect.
Reservation is a provision to be made for an excluded group to ensure its representation
and participation in government, non-government and/or private sectors. Such benefits
Reservation

are provided by law in sectors like education, health, employment and social security,
and in some cases in the area of political representation as well. With such provisions,
it is expected that the excluded groups will be benefited and hence contribute to their

empowerment.
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Rights of women

Rights of women are those rights and entitlements claimed exclusively for women. Such
rights, though part of universal human rights, are associated with physical conditions,
equality and dignity of women (for instance bodily autonomy), right to vote, right to
hold government jobs, recognition of domestic works, reasonable and equal pay, right to
ancestral property, reproductive health, maternity, freedom of marriage and recognition of

guardianship etc.

Rights of women are all those rights stated in the Universal Declaration of Human
Rights, International Covenant on Civil and Political Rights, International Covenant on
Economic, Social and Cultural Rights. In addition, the Convention on Elimination of all

forms of Discrimination Against Women (CEDAW) provides for specific rights of women.

The CSRDSP tended to address a question that how women could be benefited from
federal Nepal. It has proposed that women have equal rights with men on parental inherited
property, divorce and equal pay for equal work; and they indeed have preferential rights
on maternity, education, health, employment and social security. A provision for women's
representation in proportion to size of their population at all level of state apparatus and

leadership positions would also be defined within rights of women.
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Right to self-

determination

Right to self-determination is a multidimensional concept. International law recognizes a
right to self-determination for 'people’ who are essentially the inhabitants of a distinct
country; such a right includes the right of a sovereign country. Generally, it is used to
express internal and external sovereignty of countries which became independent from
the past colonial rule. According to Leninist principle, it includes right to secession of a
federal unit. Currently, such a constitutional arrangement is provided only in Ethiopia.
Otherwise, right to self-determination is defined as a collective "people’s right" to govern
their affairs. This, however, does not equate to a right to nationhood, but at a minimum
ensures the right of a people to preserve its language and heritage. It also grants some
political autonomy rights. Exercise of such rights should not however contravene the rights

of other communities.

In Nepal, there is no common understanding about rights to self-determination. For
instance, the Constitutional Committee of the first CA equates it as individual rights; the
Committee for Protection of National Interest of the first CA defined it as rights of federal
units (i.e. province and local government); and the CSRDSP recognized it as group rights.
Nevertheless, all these three committees of the first CA stand together for limiting its scope

to exclude any implication of a right to secession.
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Referendum is a mechanism to exercise direct democracy. In this system, all adult people
Y- Y
participate themselves in taking a decision through voting on a crucial issue of national

Referendum . . .
" importance, rather than through their elected representatives.

e firs roposed referendum as an alternative process to take decisions on
The first CSRDSP proposed referend lternative p to take d
proposals to change the name, number and territory of provinces.

As proposed by the first CSRDSP, special area is a political unit to be created for those
Soecial ar minority and backward groups which are left out in the framework of autonomous
peclatarea region and protected area. It also includes particular geographical area that needs a special

treatment for its development.

Single identity means an identity formed on the basis of one criterion only, which may be

caste/ethnicity or language or culture.

Single identi ' . .
& v The first CSRDSP's proposed provinces, Tamuwan, Magrat, Limbuwan, Newa etc are

labeled as provinces formed on the basis of a single identity at provincial level. Nevertheless,

a broader national character remains in setting with a multiple identity.

Social justice refers to distinct policy incentives which may be framed by the state and
government. It offers an opportunity to disadvantaged sections of the society. It aims
to reduce inequality and discrimination among the people of different caste/ethnicity,
language, sex, religion, region, class etc.

Social justice
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Symmetric and
asymmetric

federalism

Under symmetric federalism, all provinces possess equal powers. In a system of asymmetric
federalism, the rights of provinces will be different from one to another. Some provinces are
vested with more rights than others. For instance, Kashmir, one of India's 28 states, enjoys
many powers - including the power of making its own State Constitution - which are not
granted to other states of India.

The CSRDSP adopted a system of symmetric federalism.

Suspension and
dissolution

If any province acts in a manner to jeopardize national sovereignty, integrity and the law
and order situation, the Head of State, on recommendation of the Federal Government,
can warn, dismiss or dissolve the Provincial Government and Legislature, as required.
Such provision was proposed by the first CSRDSP. However, the High Level Advisory
Commission on State Restructuring has proposed removal of peace and security as a
ground for dissolution of a provincial government and legislature.

Secularism

Secularism entails many things, e.g. non-interference of religion in state affairs and policy;
equal treatment to citizens professing different religion; and that the state would not have
its own official religion. The state's role to protect minority religions is not considered as
contravening the secular principle.

In the past, Nepal was known as a Hindu Kingdom, as was provided in the 1990
Constitution. Nepal was declared a secular state by a political proclamation in 2007;
this was confirmed by the Interim Constitution 2007. Taking into account the way it is
practiced in Nepal and India, secularism can be considered as a principle that respects all
religions.
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State

Four essential components of state are: territory, people, government and sovereignty. A
state is an independent entity which has its own fixed territory, a population living in its
own territory, a government to govern the country, and being sovereign internally and
externally can take its own independent decisions. The state is the only institution that has
legitimate authority to use force within its territory.

Some federal countries use the term 'state’ for their own federal units. In federal discourse
in Nepal, the term state is also used as a synonym for province. The term Nepal is used to
address the whole country of Nepal.

State restructuring

State restructuring denotes a comprehensive and radical change in the nature and
characteristic of the state.

Restructuring the Nepali state entails a new set up known as republic, secular,
inclusive, federal etc. The logic for transforming the country into a 'new Nepal' with
above characteristics is well defined by the Interim Constitution 2007. "There shall be
made progressive restructuring of the state with inclusive, democratic federal system of
government by doing away with the centralized and unitary structure of the state so as to
end discriminations based on class, caste, language, gender, culture, religion and region".

Special rights

Special rights are distinct rights granted to backward communities only. Special rights
aim at mitigating group inequality by providing special opportunity and benefit to such
communities through provisions of reservation, affirmative actions and other measures.
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Territorial
federalism

In territorial federalism, provinces are constituted on the basis of physical geography or
water-basin and/or combining both.

Administratively, Nepal is divided into 5 development regions, 14 zones and 75 districts.

Unity in diversity

In a multicultural state, society is composed of diverse population in terms of caste/
ethnicity, language and religion. Solidarity of such groups for a broader national interest
and their alignment for a common goal is called unity in diversity.

In Nepal in the past, unity in diversity was moulded in line with assimilation of diversity
into one single language, one culture and one religion: whereas now it is realized that it is
imperative that the country should respect different languages, religions and cultures to
manage and accommodate the diversity of the country.

Upper house

Upper House is the second chamber of a bicameral legislature, e.g. Senate of USA. It is,
in federal countries, a House of provinces. For representation of provinces in the Upper
House, some federal countries have adopted a method of equal number of representatives
from each province: others follow a system of unequal distribution taking into account of
the size of population of each province. There is no uniform practice about the power of
the upper house. In some federal countries, it is as powerful as lower house. Particularly
on areas like political appointment, constitutional amendment, economic equalization etc,
the upper house can play a decisive role. In some other federal countries, the upper house
is less influential, and its decisions can be overridden by the lower house.

As proposed by Committee for Determination of Legislature of the first CA, the upper
house of Nepal has very limited powers.
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Territorial
demarcation

Demarcation means delineating the boundaries of federal units, i.e. provinces or local
government. There is no uniform formula for territorial demarcation of provinces. Some
federal countries consider caste/ethnic or linguistic or cultural based human geography
(combination of ethnicity and territory) and some others opt for physical geography.
While drawing the boundaries of provinces, many federal countries respected the historical

homeland and some countries adopted existing administrative geography.

While taking decisions on territorial demarcation of provinces, the CSRDSP followed the

following criteria:

Clustering of those caste/ethnic and linguistic groups whose population exceeds one

percent of the national population.

Accommodating other caste/ethnic and linguistic groups who live in identified clusters of

the targeted group.

Inclusion of buffer areas (villages located between and adjoining two proposed provinces
where the majority population is not in a target group) within the territory of one of the
two provinces on the basis of the numerical majority of the two targeted groups within

the buffer area.

Territorial demarcation of provinces made taking into account natural features, e.g. river,

watershed and forest.
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Unitary and
federal system

A unitary system refers to a system in which the state power is constitutionally vested in
the Centre only. In such a system, there exist only one executive, legislative and judiciary
at central level. There may be a provision of local governments but only as branches of
the central government. Some countries vest power to the local government under a legal
provision for decentralization and devolution.

A federal system entalils at least two tiers of government to exercise state power. Some federal
countries have a provision of special structures and/or local government in addition to
center and province. Generally, each federal tier, center and province in particular, has
its own executive, legislative and judicial branches of the government. The power of each
level of government is guaranteed by the constitution. Federal system permits action by
a shared government for certain common purposes, together with autonomous action by
constituent units of government for regional purposes, with each level directly responsible
to its own electorate.

The Committee of State Restructuring and Division of State Power (CSRDSP, a committee
of the first Constituent Assembly (CA), proposed a three tier federal structure that includes
centre, province and local government. Besides, it provides a provision of special structure
consisting of autonomous region, protected area and special area.

The first CSRDSP provides executive, legislative, judiciary and other powers of each federal
unit (centre, province, local government and autonomous region) and these are listed in
annexes. Besides, it provides a concurrent list of power to be shared by both the central
and provincial government.
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