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Executive Summary

This report assesses the performance of the South African Constitution
over the past 20 years. The idea that the performance of a constitution can
be evaluated is a relatively recent one. With the growth and development
of constitution making over the past three decades, an understanding
of what constitutions seek to achieve and how they achieve has become
increasingly important. Are there better or worse ways of drafting
constitutions for the purposes of achieving desired outcomes? How are we
to understand the interaction between particular provisions or elements of
a constitution and the concrete realities that unfold after the moment of
constitution drafting?

This report—Tlike the full-length study on which it is based—focuses on key
tensions and stress points that have arisen in the past 20 years within the
South African political community as a method of analysing some of the key
goals of the Constitution and whether they have been met. It draws on case
law, reports by the government and non-governmental organizations, and
other empirical data.

As part of the project, an empirical survey was undertaken to provide an
understanding of the attitudes of members of the public in the most populous
province of South Africa, Gauteng, to a number of key dimensions of the
Constitution. The survey provided empirical data that enabled the assessment
to take place.

Methodology: evaluating internal and external goals

This report pilots a guiding methodology for assessing constitutional
performance. The methodology outlines two perspectives from which the
performance of a constitution can be engaged: an ‘internal” one that seeks
to evaluate the performance of the constitution against its own self-declared
goals; and an ‘external’ one that evaluates the constitution against a set of
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general standards and normative criteria about what any good constitution
should seek to achieve.

The project team identified two broad internal goals that the Constitution
seeks to achieve. The first involves understanding the Constitution as
a peace treaty that was designed to avert a civil war and enable a unified
South African polity to be established. The second concerns the fundamental
transformation of South African society, seeking to redress the key harms of
the past and develop the society into a future founded on social justice. We
divided this transformative goal into four sub-goals:

1. the change was designed to take place through legal processes and to
develop legal doctrines so as to enhance accountability and reason-

giving;

2. the entire political system was to be overhauled so as to establish
a functioning, democratic system of government responsive to all
individuals in the polity;

3. a unified state was designed to be established across the whole
territory of South Africa whilst recognizing, and indeed, celebrating
the diversity of its peoples; and

4. an ambitious vision was outlined to achieve social justice and, in

particular, to advance the economic well-being of all who live within
South Africa’s borders.

The second perspective is ‘external’ and evaluates the Constitution against a set
of general standards and normative criteria about what any good constitution
‘should” seek to achieve. Ginsburg and Huq propose four external criteria
against which to evaluate the performance of a constitution which are utilized
in this report:

1. Constitutions are sources of legitimacy. One of key criteria in
determining the performance of a constitution is whether or not it
succeeds in creating legitimate structures and institutions.

2. Constitutions ought to succeed in channelling the inevitable conflict
within a society between competing forces and ideologies into formal
political institutions.

3. Constitutions ought to ensure that institutions and representatives
act on behalf of the people and not in a self-serving manner, thereby
limiting agency costs.
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4. Constitutional structures are required in order to address the
provision of public goods which cannot be provided by citizens alone.

The methodology initially proposed sought to begin with an internal
evaluation of a constitution against its own goals and thereafter to consider
its performance against external criteria. In the South African context, this
approach creates difficulty as the internal criteria themselves are extremely
ambitious and often include some of the external criteria. The project
team consequently adapted the proposed methodology and adopted a five-
step approach towards evaluating the performance of the South African
Constitution:

1. analysing the Constitution and the particular aspects of the
constitutional architecture under consideration in order to determine
its internal goals;

2. engaging in an analysis of the relationship between internal and
external goals;

3. considering possible design flaws in the constitutional architecture
itself, whereby institutions and provisions were not well-suited to
achieve their ends;

4. evaluating the extent to which the goals of the Constitution have
been achieved in particular areas; and

5. making recommendations in cases when a different institutional
design could potentially have made a difference in areas of
constitutional underperformance.

The full report engages in detail with six key facets of South Africa’s
constitutional design: (a) fundamental rights; (b) democratic governance,
including the legislature and the executive; (c) the judiciary; (d) independent
Chapter 9 institutions that support democracy; () multi-level governance;
and (f) the security services.! This report provides a summary of the
analysis in relation to performance in these six areas as well as a number
of recommendations as to how to improve performance. It is important to
recognize at the outset that the methodology at various levels requires a
number of interpretive judgements to be made. Where such judgements are
made, there has been a justification provided which it is hoped can at least be
recognized as being plausible by all members of the political community even
if they disagree with the ultimate conclusion.

' The full report is available on ConstitutionNet: <http://www.constitutionnet.org/vl/item/report-

assessment-south-africa>.
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Key findings

Thin compliance

One of the key findings of the research is that there has largely been ‘thin’
compliance with the requirements of the South African Constitution. The
African National Congress (ANC), as the dominant party, was able to push
for the constitution it desired. It was constrained by the Constitutional
Principles proposed but unanimously supported the adoption of the
Constitution. Most of the opposition parties supported it too. As a result,
there was strong political backing for the final constitutional textand, hence, it
is not surprising that laws and policies have been passed which are consonant
with its tenets. It should be recognized that the change in the legislative and
policy architecture of the new South Africa is highly significant. A number of
key pieces of legislation were passed to give effect to the constitutional ethos.
All the institutions envisaged in the Constitution have been established and
that, in itself, is noteworthy. While their operation is variable, at least some
of them have played an important constitutional role in helping to advance
the goals of the new order.

Thick compliance

In terms of compliance with the goals of the Constitution in a fuller
sense, the picture is more mixed. On the positive side, South Africa has a
democratic system of government and elections are generally regarded as
free and fair. Greater political competition has arisen over time and there
is a general acceptance of opposition. The judiciary is generally regarded
as independent and frequently strikes down actions of the legislature and
executive. Usually, these orders are complied with and respected. There are
Chapter 9 institutions which have achieved remarkable success, although to
some extent this has been contingent on the personalities who hold positions
in them. The various tiers of government have been developed and function
to a lesser or greater extent across the country.

On the negative side, it appears that the institutions have often not fully
achieved the objectives of the new order. The one-party dominance of the
ANC has led to a worrying capture of democratic institutions by the ruling
party and the constitution has not been able to insulate many institutions from
heavily political appointments. There is an increasing sense of disaffection
from politics by all South Africans. There is widespread corruption or a
perception of widespread corruption around many institutions of the state
including the police. Political interference has been rife with the National
Prosecuting Authority. The entitlements guaranteed by the constitution in
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areas such as housing, health care and education are still a long way from
being realized and the government’s ability to provide public goods is in
doubt, generating massive service delivery protests.

The difficulty of the task set by the Constitution should not be underestimated.
It involved fundamentally changing a society that was undemocratic and
based on a racial caste system, to one that is fully democratic and substantively
equal. It was unlikely to fully achieve its aims in 20 years. The Constitution
is also a legal instrument that seeks to bring about deep social change. The
Constitution can attempt to change behaviour and thus attempt to shift
people’s attitudes but the very limits of the reach of the state mean that it
is impossible to force a change in social attitudes. Some of the malaise in
constitutional performance may well be linked to the dominance of the
ANC. Without an effective electoral threat, which has only become real
more recently, the party has lacked the usual democratic constraints on its
operation. It has been able to push through appointments in key institutions
and to provide cover for individuals who failed to perform in their jobs,
which, in turn, was a recipe for corruption.

Performance in relation to abstract internal goals

Peace treaty

The South African Constitution succeeded in addressing one of the key
dramas of the time in the 1990s in finding a way to avert a civil war and
create a new social compact. That compact has largely held and balanced the
interests of diverse groups over the past 20 years. As South Africa faces more
difhicult economic conditions and the discontent with the current ruling
party grows, there are signs that the compact may not hold in its entirety.
The worry is that if key features of the constitutional compact unravel, it may
lead to serious instability.

Transformation

A key feature of the South African Constitution is its commitment to
fundamental change from the old order to the new. That change had both
backward-looking and forward-looking aspects. We divided our treatment of
this important topic into a number of sub-goals.
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Law-govemed change and accountability

Formally, South Africa has set up a society governed by law and a requirement
for reasoned decisions provided by public authorities. Substantively, there
is often an obstructive approach exhibited by the key institutions of law
enforcement and an attempt at political control over decisions that should be
independent. While the law may exist, in reality it is often not complied with
or an obstructive attitude is taken towards compliance with it. One of the
difficult conclusions we have reached concerns the fact that many good laws
might exist on paper, but their effect on behaviour is not always clear.

Democracy

South Africa has succeeded in establishing a democratic system of governance.
The participatory aspects of the democracy could be improved and there
is a perception that it is difficult for citizens to connect with democratic
structures, which may eventually undermine them. Elections are perceived
as free and fair but single party dominance has undermined some of the key
checks in the democratic system.

A united state that is diverse

South Africa has by and large succeeded in establishing a unified state. The
Constitution has provided unifying symbols such as a flag and a new national
anthem. The South African model also recognizes the diversity of those
within the state: heterogeneity is celebrated and a large measure of freedom
is accorded to individuals, but some of these measures have been difficult to
implement and make meaningful.

Achieving social justice

There is no doubt that South African society has changed significantly since
the advent of the Constitution. Steps have been taken to redress and reform,
such as the establishment of a Truth and Reconciliation Commission, the
adoption of a property clause that expressly recognizes land reform and
the taking of positive measures to promote equality and to make unfair
discrimination more costly. Forward-looking steps were taken through the
recognition of socio-economic rights and these have to some extent been
attended to. At the same time, however, progress has been patchy and
inadequate. The Constitution has not eradicated prejudice, many South
Africans still suffer absolute poverty and relative inequality has grown since
the advent of constitutional democracy. South Africa remains in a state of
flux and the need for more speedy progress is likely to become urgent.
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Performance in relation to external goals

Legitimacy

The democratic system in South Africa has been accepted by most people in
the society as reflecting the will of the populace. Court orders are generally
accepted by other branches of government and the people. The spectre of
minority rule has disappeared, which is a huge achievement. At the same
time, the results of our survey explain much of the discontent and alienation
often expressed in South African society at present and suggest that the
legitimacy of many institutions is increasingly being questioned. Particularly
worrying is the fact that individuals experience such difficulty in participating
in constitutional institutions.

Channelling of conflict

The constitutional order was successful in channelling the central tension that
existed at the time of drafting into legal structures. Constitutional structures
have been set up and used in other social conflicts. Nonetheless, there is an
increasing sense that individuals need to go outside these structures to make
political gains. The protest laws have not helped to create a culture of non-
violent protest.

Agency costs

The failure to include an independent anti-corruption authority in the
constitution is a clear flaw in the document. There have been subsequent
attempts at political interference in the security services dealing with
corruption. The federal structure has created a vast bureaucracy and increased
opportunities for corrupt practices. The capture of democratic institutions by
a dominant party has increased the opportunity for agency costs. Some of the
structures set up by the Constitution have helped to plug some of these gaps
but they have not been able to prevent many of the agency costs attendant on
corruption.

Public goods

The government has instituted numerous programmes to provide the public
goods that flow from its constitutional commitments. These commitments
have also been used to correct policy failures and prevent reductions in
the provision of certain public goods. At the same time, government
implementation of policies on public goods has been uneven and often
failed to deliver, resulting in discontent. In particular, there is an increasing
unhappiness with the manner in which the economy is being run.
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1. Introduction

David Bilchitz

About this project

In February 2014 the International Institute for Democracy and Electoral
Assistance (International IDEA) commissioned the South African Institute
for Advanced Constitutional, Public, Human Rights and International Law
(SAIFAC), a Centre of the University of Johannesburg, to write a report on
the performance of the South African Constitution over the past 20 years,
and to pilot a proposed guiding methodology for assessing constitutional
performance, including providing feedback and suggesting modifications.

The resulting report was large and ambitious, covering the main aspects of
the South African constitutional architecture to achieve an overall picture
of constitutional performance. Even so, it was only possible to address some
topics in a cursory manner, while attempting to focus on particular areas in
more detail.

Structure of this report

The structure of this report is as follows. Chapter 1 continues by outlining
the methodology employed in the assessment. Chapter 2 discusses the
determining of the key internal goals of the South African Constitution.
Chapter 3 evaluates the performance of the Constitution against the
internal goals identified as well as four external goals in a broad over-arching
manner that takes account of the more detailed discussion in the full
report. Chapter 4 presents conclusions and key recommendations on areas
of under-performance and on improving constitutional performance. The
Annex contains a summary of the results of a survey that was commissioned
by SAIFAC to understand the attitudes of individuals living in the most
populous province of South Africa, Gauteng, towards the Constitution.
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Assessing the Performance of the South African Constitution

The full report engages in detail with six key facets of South Africa’s
constitutional design: (a) fundamental rights; (b) democratic governance,
including the legislature and the executive; (c) the judiciary; (d) independent
Chapter 9 institutions that support democracy; (¢) multi-level governance;
and (f) the security services.?

Methodology: the performance of a constitution

The notion of the performance of a constitution is itself contested: What does
it mean for a constitution to perform? How can this be evaluated? These are
some of the difficult questions that this project seeks to engage. This project
sought to avoid becoming mired in theoretical controversies alone, however,
and aimed to establish a type of ‘reflective equilibrium’ between a theoretical
understanding of performance and a practical engagement with the particular
South African constitutional context (Rawls 1971) so that each aspect might
illuminate the other.

The idea that the performance of a constitution can be evaluated is a relatively
recent one. With the growth and development of constitution making over
the past three decades, an understanding of what constitutions seek to achieve
and how they achieve has become increasingly important. Are there better or
worse ways of drafting constitutions for the purposes of achieving desired
outcomes? How are we to understand the interaction between particular
provisions or elements of a constitution and the concrete realities that unfold
after the moment of constitution drafting?

In order to engage with these questions in the South African context,
International IDEA provided a methodology, ‘Evaluating Constitutional
Implementation’, drafted by Professor Tom Ginsburg, which drew on his
work with Professor Aziz Huq to outline two perspectives from which the
performance of a constitution can be considered. The first perspective is
an ‘internal’ one that seeks to evaluate the performance of a constitution
against its own self-declared goals. Constitutions contain various provisions
and requirements. This perspective involves evaluating whether these
requirements have been complied with. The problem is that, assessed from
this perspective alone, a constitution might perform well on its own terms and
yet be severely flawed when considered against normative criteria concerning
what constitutes a good political community.

In recognition of this fact, the second perspective, which is an ‘external’ one,

2 The full report is available on ConstitutionNet: <http://www.constitutionnet.org/vl/item/report-

assessment-south-africa>.
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1. Introduction

evaluates constitutions against a set of general objective standards about what
constitutions should do. Of course, the difficulty here is in determining what
external standards should be used to evaluate a constitution. Professor Yash
Ghai identifies 10 criteria against which to evaluate successful constitutions
(Ghai 2010). For instance, has a particular constitution established clear
criteria for membership of a political community? Has it created a state
monopoly on the legitimate use of force? Has it provided for the participation
of citizens in the affairs of the state? Clearly, any external standard must
be justified in terms of a particular set of normative assumptions about the
purpose of constitutions, whether that be to create social stability, maintain a
system of democracy or achieve fundamental rights (Huq 2015: 3).

Ginsburg proposes four external criteria against which to evaluate the
performance of a constitution:

1. Legitimacy: a successful state requires a level of legitimacy from the
general public in order to function effectively. Since constitutions can
be important sources of such legitimacy, one of the key indicators of
performance is whether they succeed in creating legitimate structures
and institutions.

2. Channelling political conflict: all societies contain a large measure
of disagreement by virtue of their inclusion of a range of different
individuals. The key question is whether constitutions succeed in
channelling such disagreement into formal political institutions and
avoid, for instance, violent eruptions in the political community. It
is also important to evaluate whether the constitutional provisions
exacerbate existing political tensions.

3. Limiting agency costs: a key goal of constitutionalism, according to
Ginsburg, is to ensure that institutions and representatives act on
behalf of the people and in a manner that is not self-serving. Ginsburg
refers to the notion of agency costs, when government officials act on
their own behalf or do not work at all, which raises questions about
whether officials respect the independence of government agencies
where such independence threatens their personal self-interest.
One such example is corruption, which involves officials acting in
their own interests rather than for the benefit of the wider political
community.

4. Creating public goods: One of the functions of the government is to
provide that which cannot be provided by citizens alone. Goods such
as national security, economic development, large-scale infrastructure
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Assessing the Performance of the South African Constitution

projects and environmental protection all fall within this category.
The relationship between the constitutional structure and the
provision of these public goods warrants investigation.

Ginsburg proposes the use of a combination of internal and external criteria
to evaluate the performance of a constitution, beginning with the internal and
then moving on to an external evaluation. In the South African context, there
are difficulties with this approach, since the internal criteria are extremely
ambitious and often include external criteria as well. After engaging with the
Ginsburg approach, and its relevance to the peculiar South African context,
members of the consulting team adopted the methodology set out in steps
1-5 below. It also incorporates some of the most recent thinking on the topic
of constitutional performance presented at a workshop at the University of

Chicago in April 2015.

Step 1: Analysing internal goals and thematic clusters

The first step involves a detailed analysis of the Constitution of the Republic
of South Africa and the internal goals it seeks to achieve. It is important
to recognize at the outset that this is not a value-neutral project but rather
one that requires acts of interpretation of the values and purposes of the
Constitution (Nussbaum 2015). Moreover, one of the difficulties in this
area is that constitutions operate at multiple levels: there are many abstract
provisions expressing a commitment to certain values as well as concrete ones,
providing, for instance, that ‘the National Assembly comprises no fewer than
350 and no more than 400 women and men’ (section 46(1)). It would be
impossible, therefore, for this report to engage in a detailed analysis of the
goal of every specific provision in the Constitution.

The analysis in Chapter 2 seeks to capture, at a high level, some of the key goals
of the Constitution in the light of South Africa’s history. The Constitution
can be seen as a peace treaty that enabled a unified South African polity
to be established. It also sets up a basic legal structure and establishes the
contours of democratic government, and has major ‘transformative goals’,
such as bringing about fundamental changes in the racial structure of South
African society and providing a clear framework within which to improve
the economic position of those who were previously disadvantaged (Klare
1998). In this Chapter, we also consider particular provisions and how they
connect with these abstract goals. For instance, provisions on citizenship,
the flag and the anthem aim to create a common national identity in South
Africa—a difficult task given the historical divisions that have existed for so
long. The Constitution also speaks to a particular notion of how that national
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1. Introduction

identity will be conceptualized: it does not seek to create homogeneity but
celebrates the full diversity of the country by, for instance, recognizing 11
official languages. We also engage with how other provisions connect with
the goal of establishing a common national identity while also celebrating
diversity.

Having outlined these broad abstract goals, it is important to provide some
specificity as to the goals of the Constitution in key areas. The research
examines in detail key features of the South African constitutional design:
rights, democracy, the judiciary, the independent institutions in chapter
nine of the Constitution, the multi-level governance structures and the
security services. Each feature is considered in the context of the historical
background and the internal goals particular to that area. While there may
be some overlap, this approach attempts to facilitate linkages between the
broad abstract goals of the constitutional order and the more specific goals

identified.

Step 2: Analysing the relationship between internal and
external goals

We then analysed the relationship between the internal constitutional goals
identified in Chapter 2 and the external goals contained in the Ginsburg
methodology. Although many of the external goals are reflected in the
internal goals of the Constitution, by specifically highlighting Ginsburg’s
four goals, we hope to facilitate a deeper process of ‘thinking through’ how
the Constitution envisages the achievement of these goals.

Step 3: Identifying design flaws

Having gained an idea of the goals against which performance can be assessed,
it was necessary to assess the performance of the Constitution against these
goals. Step 3, which is intimately connected to Step 4, involves considering
possible design flaws in the constitutional architecture itself, whereby
institutions and provisions were never well-suited to achieving their ends.

First, we engaged in an evaluation of the goals and their coherence. In some
cases, the need to delve deeply into this question waslimited. However, where we
identified a clear tension between a centralizing, control-based developmental
agenda and the federal elements of the South African Constitution, engaging
with this inherent tension provided some understanding of the reasons for
the under-performance of certain of South Africa’s governmental institutions.
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Assessing the Performance of the South African Constitution

Second, it was necessary to evaluate the institutional structures set up by the
Constitution against the goals that it seeks to achieve. At times, the benefits
of 20 years of experience might show that the institutional structures were
not suited to the goals for which they were created: this would be a clear
design flaw and inevitably lead to under-performance. Again, this stage was
only applicable in relation to some areas of analysis.

Third, omissions from the constitutional design might well have had an
impact and could have better helped to achieve the internal and external
goals. This is difficult to determine, and will rest on a judgement of plausible
alternative structures that may have helped address some of the problems in
performance that we identify.

Step 4: Evaluating performance

This step was performed together with Step 3 and involves understanding
the actual, empirically determined performance of facets of the Constitution
against the goals they are meant to achieve. The evaluative dimension of the
project is set out in more detail in Chapter 3 of this report.

Several important issues in this area relate to the question of whether we focus
on rather minimalist expectations of a constitution or ones that are much
more expansive. Aziz Hugq, for instance, proposes a minimal definition of
constitutional performance whereby ‘a constitution succeeds qua constitution
so long as, and to the extent that, its design does not contain elements that are
likely to conduce unintentionally to the breakdown or dissolution of effective
state functioning that it aims to enable’ (2015: 16). Much more ambitious
understandings of constitutional performance are possible and relate, for
instance, to the overall enhancement of the welfare of an entire population.

In this regard, we use a continuum in assessing whether the Constitution
has performed. We commence our analysis with an assessment of ‘thin’
compliance: have the institutions that are envisaged been created? Have
the laws the Constitution requires to be promulgated been passed? We
then move to a ‘thicker, more expansive understanding of performance:
has the Constitution established peace in general between people? Has the
Constitution created a stable system of legitimate government? Has the
Constitution created greater equality between people of differences races,
genders, sexual orientations? Has the Constitution achieved its socio-
economic goals? The ‘thin’ level of compliance largely involves the passing
and establishment of formal mechanisms of governance and rights realization;
the ‘thick’ level is much more qualitative and involves assessing whether in
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1. Introduction

substance those very institutions, laws and policies have met the goals of the
Constitution itself. The question as to whether a constitution can do more
than the minimal is a live one which we see as an interesting outcome for
discussion from this analysis.

It will also be important to evaluate the relationship between what a
constitution does at a particular point in time and whether it ‘performs’
across time (Melton et al. 2015). This, again, involves determining whether
the goals against which the Constitution is evaluated are ‘thinner’ or ‘thicker’
in nature.

To assess performance in a qualitative manner, we commissioned an empirical
survey to provide us with an understanding of the attitudes of members of
the public in the most populous province of South Africa, Gauteng, towards
a number of key dimensions of the Constitution. This survey provides some
empirical data required for the assessment to take place. We recognize that
the survey is limited to a single region of South Africa (due to cost) and that
the conclusions we draw are therefore also limited. Nevertheless, it is worth
highlighting the fact that Gauteng is the economic engine of the country and
includes all segments and sectors of South African society. We also utilize key
constitutional (and other) cases as data in this assessment.

We endeavour to be transparent about the reasons for any assessment we seek
to make and use the goals of the Constitution itself to analyse its performance.
We have not sought in any way to be overtly political, although some of our
conclusions touch on political matters. When this occurs, our aim is to make
arguments that can be justified to others in the political community—who
would, we hope, at least recognize their plausibility.

It is important to recognize that it is not practically possible to address all
goals, provide a detailed analysis of all the empirical data available and work
out constitutional performance against each goal. It will therefore be necessary
to make choices as to what features of the Constitution to examine. Robert
Gargarella proposes that a ‘proper Constitution is the one that recognizes
what the main (political, or social, or economic) needs or dramas (my terms)
of the time are: and then selects adequate means for overcoming those dramas
or achieving those goals. A proper Constitution helps society to solve those
fundamental problems or achieve those necessary goals’ (2015: 3).

Following from this, we consider the South African Constitution against
the backdrop of the problems it was designed to solve. This approach is
modified by considering how the Constitution has helped address some of
the key tensions and moments of crisis that have arisen in the past 20 years
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within the South African political community. In doing so we consider key
points of stress in the life of this community and use these as indicators for
understanding the extent to which the goals of the Constitution have been
met. Examples include the constitutional court’s complaint against a High
Court Judge, John Hlophe, for trying to influence it and the failure to settle
this complaint seven years after the fact. We also address the irrational HIV/
AIDS policy adopted by the administration of President Thabo Mbeki, the
ensuing litigation and the resulting effects of the court orders; the police
entering the halls of parliament and the resulting fall-out; as well as attempts
by the South African leadership to limit the independence of anti-corruption
agencies and the subsequent intervention of the constitutional court.

These and other concrete and important moments in South Africa’s
constitutional history do not form the sole focal point of the analysis but
enable an evaluation of whether the Constitution has assisted in addressing
the problems they highlight, including the parliamentary—executive nexus
and the establishment, and subsequent consequences, of judicial review. In
this report, our focus is on goals that the Constitution can reasonably be
expected to affect in a particular sphere rather than on those where the power
of the Constitution is limited.

We recognize that it is not clear at the outset whether constitutional design can
itself mitigate or address all political and sociological deficits in South Africa.
For instance, it may be possible that certain institutions are well-designed but
do not function optimally in circumstances where one party dominates for
a substantial period of time. At the same time, the political and sociological
conditions that lead to a single party dominating may not be easily addressed
through constitutional design. Nevertheless, there may well be some aspects
of constitutional design which could better address these conditions. Our
analysis attempts to highlight where deficiencies arise through constitutional
design or for other reasons.

Step 5: Providing recommendations and an overall
assessment

Where we have found clear areas of non-performance of the Constitution,
we consider whether a different institutional design could have made a
difference. This is, of course, a difficult judgement to make: it emerges from
the recognition that certain gaps or provisions have caused certain problems
and will involve considering the likelihood that an alternative architecture
could have helped solve these problems. Where we conclude that this is likely,
we make recommendations on how the Constitution could be improved.
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1. Introduction

Ascertaining where there have been weaknesses in the South African
constitutional design could be of importance to other constitutional processes
in different countries and contexts. Furthermore, it would be important to
understand whether there are similarities in the political and sociological
structures that would require rethinking the suitability of any particular
design for a particular society.
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This chapter provides an understanding of the historical and political
circumstances under which the South African Constitution was formed.
It also considers the process of constitution-making. These two historical
elements will provide the basis for determining the abstract internal goals
of the constitutional order. A broad account of the constitutional scheme is
offered to provide an understanding of the manner in which these internal
goals have been instantiated in concrete values and institutions.

What are the internal purposes and goals of the South African Constitution?
This question cannot be answered without an understanding of the historical
and political circumstances in which the Constitution was formed. The
chapter provides a brief overview of a number of key features of South African
history that have a bearing on the constitutional order and briefly addresses
the negotiating process that led to the final Constitution. The final part of
the chapter examines the question of the internal goals of the Constitution.
We start by capturing a number of broad goals that can be discerned from its
relation to the historical circumstances in which it was formed, some of which
are articulated in the preamble. We then provide an overview of some of the
key features of the Constitution and the goals that these seek to achieve.

Background to the Constitution

A useful beginning for any discussion of a constitution is the historical
context that gave rise to it. Many of the objectives of the Constitution of
South Africa can, in part, be explained by the country’s history. Our objective
in these sections is not to provide an exhaustive history of the country but
to provide some of the background to understand the context in which the
Final Constitution was drafted in 1996. This context can in turn help us to
understand some of the key internal goals of the document.
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That history begins with an understanding of how the people who make up
South Africa today came to inhabit the land. The history of the region dates
to the earliest history of humanity—the area around Johannesburg is known
as the ‘cradle of humankind’. Modern humans emerged in East and Southern
Africa, and San hunter-gatherers may have descended in situ from some of
the earliest humans. The remainder of the population—the vast majority—
are products of waves of migration and labour importation. Khoi herders and
farmers from other ethnic groups migrated southwards into the region some
2000 years ago. European settlers arrived in the Cape in 1652 under the
patronage of the Dutch East India Company. Predominantly Dutch, their
ranks included a minority of German ancestry. In the 1680s they were joined
by French Huguenots, who arrived in South Africa to escape persecution
in Europe. These early European settlers were joined in the 19th and 20th
centuries by British settlers, and later by East and Southern Europeans. White
settlers began to import slaves into the Cape colony from the lands bordering
the Indian Ocean, including Mozambique, Madagascar and the Indonesian
archipelago, in 1658. In the 1860s the British Natal colony imported
indentured Indian labourers, mainly Hindus, to work on the sugar fields.
They were accompanied by primarily Gujarati Muslim ‘passenger’ Indians
who arrived as traders. What is today South Africa thus came to be inhabited
by a diverse range of sub-Saharan, European and Asian people, a diversity
reflected in today’s 11 official languages and the elevated status of Khoisan
languages. Descendants of the immigrants from various parts of Africa apart
from the Khoi peoples (‘black Africans’) today constitute around 80 per cent
of South Africa’s population, whites 8 per cent, coloureds (descended mainly
from Europeans, slaves and Khoisan) another 8 per cent, and Indians/Asians
about 3 per cent.?

European settlement in Central and Southern Africa had major repercussions,
still deeply felt, for the entire region. Khoisan societies were decimated by
European expansion and diseases. East-coast trading and slave-trading helped
set in motion a series of wars among African groups, and these caused major
dispersals of population and the consolidation of new centralized kingdoms,
such as the Zulu and Basotho. A long period of European expansion,
accompanied by periodic frontier wars, brought South Africa’s black African
population under direct or indirect white dominion in stages between 1779
and the late-19th century. European powers and their settler progeny also
fought wars among themselves. In 1806, the British took over the Cape

In this report the use of the terms ‘black African’, ‘coloured’, ‘Indian/Asian’ and ‘white’ reflect the
population group categories used by the South African census agency, Statistics South Africa. See
e.g. ‘Census 2011 Statistical Release’, 30 October 2012, <http://www.statssa.gov.za/publications/
P03014/P030142011.pdf>.
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from the Dutch, triggering a flight to the interior by Dutch-speaking ‘Boers’
in the 1830s. Britain fought two wars against independent Boer states in
the Free State and Transvaal. The second war, which became known as the
South African War (1899-1902), concluded in a costly British victory that
brought the whole of South Africa under British control. The importance of
the interior to the British and other outsiders was hugely enhanced by the
discovery of diamonds in 1867 and gold in 1886. These discoveries initiated
the transformation of South Africa from a purely agrarian economy into a
mining economy. In the 20th century, South Africa also became an industrial
economy. The exploitation of minerals initiated internal migrations, with
mines and towns attracting Africans increasingly drawn into the commercial
economy by colonial taxes, cattle disease, land loss and opportunities to earn
cash.

The British decided to form a union of four provinces and, to this end,
constituted the South African National Convention, which involved
negotiations between the two British colonies and the two Afrikaner
republics. The first constitution of a unified South Africa was agreed on and
encapsulated in the South Africa Act of 1909, which was a product of the
British Parliament. Drawing on the Westminster model, primacy was granted
to parliament, including the executive in parliament. The British Parliament
granted self-government to South Africa’s white settler minority in 1910,
although significant formal limits remained on this power until the passage
of the Statute of Westminster in 1931. The only condition imposed by the
British was that the property- and education-qualified franchise in the Cape
Colony, which permitted some black Africans and coloureds to vote, should
be preserved in the new Cape Province. The South African Native National
Congress—the forerunner of the current ruling party, the African National
Congress (ANC)—was formed in 1912 in response to the exclusion of black
Africans from the franchise, in protest against racial discrimination and to
advocate for equal treatment before the law.

South African self-government coupled with black African disenfranchisement
facilitated the extension of domination by local whites. Among other things,
it enabled whites to formally exclude black African people from property
ownership across the bulk of South Africa’s land surface. For example, under
the terms of the 1913 Land Act, black African property ownership was
confined to only 7 per cent of the land. In 1936 this was increased to 13
per cent of the land, which could only be held in special ‘reserves’ assigned
separately to each major black African ethno-linguistic group or ‘tribe’. Black
Africans were expected to work and, where unavoidable, to live in ‘white’
areas only as labourers, feeding the white-owned economy’s hunger for
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cheap labour. Black Africans were denied access to skilled mining jobs, and
the state favoured whites in civil service employment. As part of a series of
segregationist measures, black Africans were stripped of voting rights in the

Cape in 1936.

Until the 1960s, the split between Afrikaans-speaking and English-speaking
whites was a central axis of contention in South African politics. Increasingly,
however, white politics came to be dominated by the fear of the black African
majority—of black urbanization, cultural and sexual miscegenation, black
nationalism and Communism. Political forces mobilizing Afrikaans-speaking
whites were determined not only to wrest political control from the economically
dominant anglophones, but also to ensure that black Africans were more rigidly
separated from and subordinated to whites—and, not incidentally, forced to
become labourers on predominantly Afrikaner-owned farms.

The electoral victory of the Afrikaner-nationalist National Party in 1948
initiated the era of apartheid. Apartheid amounted to a tightening and
formalization of longstanding practices of white minority rule and racial
segregation, pre-empting and reversing any pragmatic accommodation of the
black population in the aftermath of World War II. Measures were taken to
separate black Africans and whites at all levels, from urban amenities and
residential separation in cities (‘petty apartheid’) to the partition of the country
between ‘white’ South Africa and designated black African ‘homelands™ or
Bantustans (‘grand apartheid’). Job reservation for whites was extended, while
black Africans received inferior per capita spending on education, health
care, pensions and other state goods and services. Apartheid even sought to
regulate the bedroom, as sexual relations between black Africans and whites
were outlawed. Dissent was treated increasingly harshly, beginning with the
1950 Suppression of Communism Act.

Apartheid was both a product of parliamentary elections and underpinned
by a strong notion of parliamentary sovereignty: the doctrine that the laws
passed by parliament were valid and could only be challenged on procedural
grounds. The National Party came to power in elections initially on the
basis of a minority of the largely white electorate, assisted by districting that
favoured Afrikaner voters in rural areas. Over time, however, it consolidated
its support on the back of a majority-Afrikaner electorate and, later, the
support of whites across language lines against an outside world increasingly
hostile to South African racial policies. Parliamentary primacy was athrmed
in the 1950s in the course of a controversy initiated by government efforts
to exclude coloured people from the Cape franchise. The attempt to remov