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INTRODUCTION

Democracy: Problems and Perspectives

Juris Rozenvalds

In 2004, the Commission of Strategic Analysis under the auspices of the President of Latvia was established
upon the initiative of the President of Latvia Vaira Vike-Freiberga. The Commission includes representatives of
various fields of science. Its goal is to encourage scholars to discuss and research issues relevant to the
development of Latvia. The Assessment of the Democratization Dynamics of Latvia’s Society was among the
first projects carried out under the auspices of the Commission. How democratic is the society of Latvia, how
far do our civic institutions and procedures agree with the requirements of democracy, what have the situation
dynamics been over the past years and what else should be done in various areas of public life in the name of
democracy — questions like these defined the basic direction of the project. The answers to these questions also
depend on what understanding of democracy one has and what democracy assessment approach is taken as
a point of departure.

What is Democracy?

The 20™ century has become the century of democracy. In 2000, the non-profit organization Freedom
House, founded in 1971 in Washington, conducted a study “Democracy’s Century. A Survey of Global Political
Change in the 20" Century”!, which summarizes the data on political regime dynamics in 192 countries of the
world between 1950 and 2000. According to the above-mentioned survey, democratic regimes — regimes, where
leaders are selected through elections based on the principle of competition (multi-party and multi-candidate),
where opposition parties have a chance of competing for power or participate in the exercising of this power —
existed in 120 countries, or 62.5% of the total number of countries surveyed, and 58.2% of the planet’s
population lived in the conditions of democracy (in 1950 — 14.3% and 31%, respectively).?

In the modern world the acknowledgement of the value of democracy has become a widespread
phenomenon, while in the Western world — a generally accepted standard. It was established for the first time
immediately following the World War II in the UNESCO report “Democracy in the World of Tensions.”
However, not always has such an attitude toward democracy been dominant. For two thousand years, the
majority of politicians and political thinkers considered democracy an inferior way of public administration,
which sacrificed higher values and the general public good in favour of group (the masses) interests. The
distinguished Ancient Greek thinker Plato called democracy “the madness of the majority.” Even in the first half
of the 20" century outspoken opponents of democracy had rather considerable influence — remember the denial
of democracy during the 20s-30s by the authoritarian and totalitarian regimes in most of Europe, including
Latvia.

Nowadays, a positive and at times even enthusiastic assessment of democracy dominates the speeches of
political leaders and the statements of regular citizens. The victory march of the democracy idea is asserted by
the fact that even democracy opponents frequently resort to its rhetoric and try to utilize its procedures in their
own interest. However, the consolidation of the democracy idea in the modern world creates a range of
previously not encountered problems as well. The collapse of the Socialist camp in late 80s and early 90s meant
the end of the bipolar world based on the opposition of two superpowers. Along with it, many arguments that
dominated the public political discourse in the West lost their validity. For example, the notion that despite all its
shortcomings the democratic form of administration is better than the autocracy of the “Realist Socialism” was
a relevant argument justifying the legitimacy of Western democracy. This argument has disappeared from the
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agenda since the late 1980s. Western democracy must look for new justifications of its legitimacy also because
of the integration processes of the Western world, which Latvia has actively participated in since the restoration
of its independence. As the well-known German scholar Claus Offe notes in his book with a significant title
“Democratization of Democracy”, with the collapse of the State Socialism system in Central and Eastern Europe,
one can talk both about the victory of democracy (because it does not have any serious rivals left in the modern
world) and its crisis (because democracy both in the “old” and the “new” democratic regimes has in many
ways lost its “magic”).*

In the modern world, that which was discussed since the age of the Athenian democracy is becoming
increasingly clear, i.e., democracy is neither an end in itself, nor a proof of socio-political perfection; the majority
rule in itself does not necessarily mean effective public administration; democratic procedures may also facilitate
the consolidation of the power of authoritarian rulers. Nowadays, no one questions whether democracy is
necessary. Instead, the question is what democracy is needed. The latter is also important because there is no
single universal “democracy”, which is equally applicable to any society. In different societies, depending on
the specific character of their historical development, cultural traditions and other factors, the universal values
of democracy materialize differently. Thereby, the issue of the nature of democracy, of the dividing line between
a democratic and a non-democratic public administration, of the opportunities to assess the degree of
democracy development and to formulate recommendations for its further development becomes significant
and politically sensitive. Therefore, it is natural that the amount and diversity of literature devoted to problems
of democracy in Western literature have been increasing rapidly since the 1990s.

In our analysis of the democracy phenomenon, let us address the issues of democracy definition first. In
social sciences and in political discourse the term ‘democracy’ is used with different, often conflicting
meanings; the very approaches to clarifying the term of democracy differ. In this regard, let us use the
systematization of the main approach to defining democracy offered by the British scholar Michael Saward.’
Saward distinguishes between the ‘etymological’ definition of democracy, the “empirical” approach to
determining the nature of democracy, the notion of democracy as a ‘significantly contested term’ and, finally,
the definition of democracy by listing the fundamental principles that differentiate a democratic administration
from a non-democratic one. These approaches should not be seen as mutually excluding — while emphasizing
different aspects of democracy definition they complement each other at the same time. Yet the difference is
relevant.

It should also be taken into account that the different definitions of democracy may be distinguished in at
least two more aspects. First, the opposition between the recognition of the existing situation, on the one hand,
and the emphasis on the ideal — a perception of what democracy should be that is based on certain moral or
theoretical principles, on the other hand. Second, various definitions of democracy may be distinguished by
how broad a range of questions is considered to be subordinate to democratic procedures or, at least, as falling
within the scope of democracy. Therefore, the distinction between the formal and the substantive democracy
is relevant. The formal democracy emphasizes the procedural aspect of democracy, the “rules of the game” —
it places the emphasis on the importance of fair and regular elections, a multi-party system, free mass media,
as well as the freedoms of speech, conscience, assembly and other fundamental freedoms. The substantive
democracy focuses on both the democratic procedures — its ‘form’ — and the ‘content’ of democracy, i.e, the
socio-economic preconditions of the democratic political participation, the level of guarantees of economic and
social rights of the citizens, the role of democratic principles in the interaction between citizens, on the one
hand, and the elected and non-elected administrative structures, on the other hand. Unfortunately, the limited
length of this Introduction precludes the discussion of other distinctions relevant to understanding democracy,
for example, the distinction between the democracy of competition and that of harmony.®

As was said before, one of the approaches to understanding democracy is based on the etymology of the
term ‘democracy’ by explaining this ancient Greek compound as “the power of the people” (demos-+kratia).
This understanding of democracy was behind the famous words of the U.S. President Abraham Lincoln, said
in his Gettysburg address of 1863 during the American Civil War, characterizing democracy as “the government
of the people, by the people, and for the people.” In other words, democracy is described as political power
originating from the people, self-government of the people and government in the interest of the
people.

According to Lincoln, democracy, ideally, must comply with the following three criteria:

e it must be popular governance, i.e., governance over people who have a say about the way they are

being governed. In other words, the source of the political power is the people, the political leaders

are elected from the people instead of acquiring their status through inheritance, wealth or military
power;
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e it must be a public governance where the people are not only the source of power but also participate
in the collective self-rule, where they have the opportunities to make a choice on relevant political issues
for themselves;

e it must be governance in the interests of the people instead of groups, classes or a select individual.

Despite the supposed self-evidence of such an approach (and its closeness to the usual notions of
democracy), the attempt to make it into a foundation for scientific analysis of democracy reveals vital
uncertainties in the understanding of several basic terms, e.g., ‘the people’ and ‘power.” Researcher of politics
Giovanni Sartori in his book “The Theory of Democracy Revisited” analyzed six meanings of the term ‘the
people.’” In Ancient Greece the word demos meant the population of a province as well as the province itself
(also, the smallest administrative unit in Athens after Cleisthenes’s reforms of the late 6 century B.C.), and the
body of citizens enjoying full rights, as opposed to slaves and immigrants from other poleis. However, in the
political discourse the word demos was mostly used to describe the common, non-privileged part of the people
as opposed to the aristocracy. In Ancient Greece — the birthplace of democracy — democracy was understood
as a political system where the interests of the poorest segment of society were placed above the interests of
the wealthy and aristocrats. The majority of classical political thinkers saw democracy as government in the
interest of only one, albeit numerous, segment of society, and were rather critical toward democracy. For
example, Aristotle believed polis — a combination of democracy and oligarchy (the rule of the rich) to be the
optimal form of government that is most suitable for the interests of the whole society. Also, the term ‘power’
allows substantially different interpretations, depending on the nature of political participation and the framework
of democratic administration.?

Another approach to defining democracy consists of attempts to explain it empirically, substantiating it
with the basic features of the actual regimes that are considered to be democratic instead of basing it on
assumptions about what a democracy should be like. The most well-known representative of this approach is
Joseph Schumpeter — one of the most influential theorists of democracy of the 20" century — who tried to get
rid of, in his opinion, too large a proportion of normative assumptions in the classical perceptions of democracy.
The classical theory of democracy, as Schumpeter believes, is based on the notion about some ‘common
interest’ and active political participation of rational individuals in the advancement of issues associated with the
conduct of public administration and in the development of policies within the framework of democratic process.
However, Schumpeter believes that the discussions about the “rule of the people” and the body of the politically
active population do not correspond to the nature of the actual democratic process. The competitive elitism
Schumpeter developed is based on the notion that democracy is only a method and its corresponding institutional
order, which allows by way of competition choosing those who make political decisions that are most relevant
to the public. According to this understanding of democracy, the role of the regular voters is limited to providing
democratic legitimacy by their participation in elections and by their choice to one of the factions of the political
elite. This faction, then, is the one to make the actual political decisions. Hereby, the “rule of the people” is out
of the question.

The third approach to defining the concept of democracy is based on the assumption that the majority of
the basic terms of the social theory — ‘democracy’ among them (alongside such terms as ‘politics’, ‘freedom’,
‘power’, ‘justice’, etc.) — belong to the so-called “essentially contested concepts”.® An essentially contested
concept is characterized by at least two features: first, there must be some universally recognized fundamental
tendency of using this term; second, various aspects of the term are understood differently within the context
of mutually conflicting conceptions that are based on different value systems. And the basis of the conflict is
not ignorance or the inability of scholars to assess rationally the existing empirical data, but rather the significant
contradictions between different systems of value orientation. There are constant disagreements over the
concept of democracy; the content of the concept is changing by taking into account new conditions that appear
during development of society; there is no ultimate truth that could claim the final say in explaining the concept
of democracy. Therefore, it is not quite appropriate to talk about “theory of democracy”, because there is no
single democracy that we could describe theoretically in accordance with this approach. Instead, there are
several theories of democracy, several models of democracy. David Held describes the model as the complex
“network™ of concepts and generalizations, “a theoretical construction, created to reveal and explain some
variety of democracy and the relationship structure at its core.”!?

Different models of democracy may be divided into two major groups — the liberal and the non-liberal
democracies. Historically, democracy emerged in its non-liberal form. The classical (Athens) democracy
advanced equality and political participation of citizens as the supreme value, which was considered the highest
manifestation of individual moral development. However, as was remarked by Benjamin Constant in the 19
century, it saw individual freedom only within the context of the ‘common good’ of the polis and the idea of
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personal independence of individuals and their inalienable rights was foreign to it. Athenian democracy was
unparalleled when it comes to opportunities of political participation for the free citizens. All the most significant
issues of political life were decided by direct citizen participation in the Athenian assembly (direct democracy),
anyone could hold a public office. This was facilitated by the broad use of lottery procedure in choosing
candidates for public office, as well as by the short term of the public office and the prohibition for a single
candidate to hold the office more than twice in his life (which, however, did not apply to the posts of Athenian
military leaders). At the same time, the Athenian democracy denied the political rights of women, slaves and
the free immigrants — democracy was the power weapon of the privileged minority. Lastly, it was totalitarian in
some respect, as it prescribed a complete devotion of an individual to the public good, denying that an individual
had independent value beyond his polis affiliation. The Athenian democracy may be considered an exception in
political history, applicable to relatively small-scale political communities, rather than a major trend of democracy
tradition development.

Further development of the democracy idea was associated with the 17" and 18" centuries, when two
main approaches to understanding political order became distinct in modern political thought. One of these
represents Rousseau’s ideas on “common will”, the other — the origins of the liberal thought tradition in the
works of John Locke.

The point of departure for both trends is the natural freedom of individuals. However, each tradition
answers the question on how this freedom is realized within the set-up of the state differently. Locke tried to
outline certain areas, which must not become the object of governor or collective decisions. Any power is
restricted by the need to observe the fundamental freedoms of speech, conscience, association, etc., as well as
the need to ensure the observation of minority rights. The freedom of an individual depends on how far the
state authority is restricted in the name of observing the natural rights of individuals.

Rousseau, however, does not recognize any areas which should be regulated only by individual or private
agreements. Rousseau understands freedom within the public organism as equal opportunities for individuals to
participate in the adoption of collective decisions. However, the collective good, the decisions of the “common
will” are placed above the rights of an individual. A practical embodiment of Rousseau’s ideas was the republic
that resulted from the Great French Revolution, especially its culmination during the Jacobin rule, when “the
state placed itself above the society, democracy — above constitutionalism, and equality — above freedom.”!!
Therefore, the Jacobin regime may be considered the first “totalitarian democracy” in world history.

In the early 19" century, developing further the ideas of their predecessors John Locke, Charles Louis
Montesquieu and James Madison on the relationship between an individual and the constitutional state, the
interaction of various interests of individuals and society groups, the British thinkers Jeremy Bentham, James
Mill and John Stewart Mill united two traditions, which until then had been developing separately in European
political thought. We are talking about democracy and liberalism. Consequently, liberal democracy developed,
shaped into two versions in the works of the aforementioned thinkers. J.Bentham and J.Mill developed the
protective version of liberal democracy, which emphasizes regular, free and fair elections, secret ballot, free
competition of rival political forces and leaders, the protection of fundamental individual rights as the most
important preconditions that provide individuals with opportunities to express their interests freely and be
protected from power-holders and the potential arbitrariness of other individuals.

These basic values of the liberal democracy were emphasized in the works of J. S. Mill. However, contrary
to his predecessors, who stressed the instrumental significance of political participation, J. S. Mill emphasized
that political participation is a relevant precondition for shaping a body of informed and motivated citizens. The
ideas of the democratic liberalism of J.Bentham, J.Mill and J.S.Mill were further developed between the 1970s
and 1990s in the shape of the ideas of the so-called legal democracy, which became an important part of the
“New Right” ideology.'?

A consistent contrast to the liberal understanding of democracy is the interpretation of democratic ideas in
the works of Karl Marx. Marx manifested himself as a principled opponent of liberalism already during the initial
period of his theoretical work. He denied the idea of liberal political democracy by pointing out that the ideals of
political freedom and equality cannot be realized unless the social and economic inequality of individuals —
inevitably created by the capitalist order that is based on the principles of private property — are overcome.
Marx placed the overcoming of alienation between state power and society, and the provision of social equality
at the forefront. In Marx’s opinion, this goal would be served by direct and open elections of all public positions,
the opportunity to recall public officials at any time, by defining the wages of public officials equal to the amount
of workers’ wages and correspondence of the elected authorities to the social structure of society. In other
words, the political democracy would have to turn into a social democracy. As opposed to the representative
parliamentary democracy, which is based on the principle of division of power, the classical Marxism offers a
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community based on the principles of direct democracy, which would merge the functions of the legislative
and executive powers. The practice of the “Realist Socialism” demonstrated the consequences of emphasizing
the value of social justice by depreciating or completely ignoring the fundamental political rights and freedoms
and by repudiating the system of formal and informal constraints of political power, developed by the liberal
tradition. In this regard, Francis Fukuyama published an article with a significant title “The End of History?”!3
in 1989, during the time of the “Realist Socialism” collapse. Playing upon Hegel’s famous idea about “the end
of history”, Fukuyama alleged that the opposition of Communism and Liberalism, Fascism and Liberalism
determined the course of world history during the past decades. Fascism as the state ideology was defeated in
World War II, the political regimes created by Communism faded into oblivion in the late 1980s. Are there still
any fundamental problems of history left, Fukuyama asks, that cannot be solved within the framework of the
modern liberal approach? Fukuyama is right that the idea of inalienable individual rights developed by liberalism
has become a relevant component of Western political thought. Currently, the influential models of democracy
also include this aspect and, despite the significant mutual differences, all may be considered a variety of liberal
democracy.

When addressing some of the most relevant models of democracy of the 20™ century, let us name alongside
the aforementioned Joseph Schumpeter’s competitive elitism, which sees the essence of a truly functioning
democracy in the separation of the professional political elite from the poorly informed and emotional electorate
and sees electoral passivity as a precondition of stability of the democratic regime, also the democratic
pluralism model (D. B. Truman'4 and R. Dahl"®), emphasizing the role of many different groups in the process
of democracy functioning, which formulate various interests within society and exert pressure on the
government authorities. The model of participatory democracy (C. Pateman'® and C. B. Macpherson'7)
stresses that the equal individual rights to freedom and self-development may only be ensured by overcoming
the detachment between the state and the civic society and by creating a “society of participation”, which would
promote the public interest in collective problems and would provide for the development of a civic community
that is competent and consistently interested in the administrative process. In order to achieve this, the
bureaucratic power should be subjected as much as possible to public control, the direct participation of citizens
in the regulation of the operation of the main institutions of society — including workplaces and local
communities — should be ensured, the party system should be reorganized by making the party leadership
directly accountable to its rank and file.

Let us complete this not nearly complete account by mentioning the deliberative democracy model
(J. Habermass'® and J. Rawls'®), which has been influential over the past few years, and the postmodern
democracy model (Ch. Mouffe?). The deliberative democracy model placed emphasis on the role of reason
and logic, stressing not only the reflection of the a priori needs and interests of the voters in the collective
decision-making process, but first and foremost the development and transformation of these interests in the
process of public discussions. Chantal Mouffe, for her part, focuses on such an understanding of the public
whole, which does not exclude the existence of conflict, but motivates the opportunity to direct the opposition
of “us-them”, always existing within society, toward a more peaceful course. Based on such an understanding
of democracy, someone with different values, lifestyle, language or religion is not perceived as an enemy, the
living with whom is impossible, but rather as a legitimate opponent, whose views are not shared, but his right
to express them and coexist in diversity is being recognized. The consensus regarding some fundamental ethical
political principles, first of all — freedom and equality, is a significant precondition for such coexistence as well
as the democratic development of society.

Finally, the fourth approach to defining democracy is based on the assumption that despite the significant
differences among the models of democracy, it is possible to discern the most relevant basic principles, which
should be implemented for the public administration to be called democratic.

First, let us mention the view offered by Robert Dahl in his book “Democracy and Its Critics”.2! He takes
the literal meaning of the Greek term demokratia as the point of departure. Yet, further he asks the question —
what does the “rule of the people” mean, does it mean that the people are sovereign, that people govern
themselves? In this regard, Dahl begins by formulating the basic principles of the democratic political order.

e Only those who subject themselves to these decisions, not those outside the political community, make
binding decisions. No legislature may stand above the law; everyone must obey the law equally.

e The individual good of each citizen deserves equal regard by the political community;

e Citizens themselves must make decisions regarding themselves and must decide what is good for them
and what is not. No one has a right to decide for someone else, what is best for that person.

e During the process of decision-making the demands of every citizen must be treated as equally justified
as those of other citizens.
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e Finally, Dahl stresses the principle of fairness, which means that things that are good, valuable and scarce
must be divided fairly, which, considering the differing needs and the different public merit of the people,
cannot happen based on complete equality.

Based on these principles, Dahl defines five criteria of the democratic process.
1) Equal votes: are citizen votes equal when adopting collective decisions?

2) Effective participation: does every citizen have sufficient and equal opportunities of expressing his
opinion and influencing the final decision during the process of adopting binding decisions?

3) Enlightened understanding: does every citizen during the time provided for making a decision have
sufficient and equal opportunities to find out what is in his interest and to express his opinion publicly.

4) Final control of the agenda by the demos: do the people have the opportunity to adopt decisions
regarding which issues are to be decided and which are not, within the framework of such a process
that complies with the first three criteria?

5) Inclusiveness: does the body of voters include all adults to whom the binding decisions apply, except
for those who are present in the country only temporarily and those who are recognized as incapacitated.

One can see that R. Dahl’s definition of democracy emphasizes the procedural aspects of democracy
(formal democracy), neglecting the socio-economic aspects of democracy. Another, broader definition of
democracy, which is also at the core of the IDEA methods used in this assessment, was formulated by the
British scholar David Beetham.?? It points out that democracy is a political concept that describes the way in
which binding decisions for individuals are being made within a society, and emphasis is placed on the two
main principles of democracy — popular control and political equality. These principles are realized in three
interrelated areas:

a) in the network of granted civic and political rights, first, the freedoms of speech, association and
assembly, the opportunity to go to courts and the rule of law, the main economic and social rights which
ensure the opportunity to use the aforementioned freedoms;

b) in free and fair elections which give the voters a real choice; in a governance, based on representation
and accountability which alongside the elections involve other procedures to ensure a true accountability
of the elected and non-elected officials before the people;

c)in a developed, democratic civic society which includes free and diverse mass media, consultative
processes and other measures that ensure people’s political participation and promote the openness of
power structures to the influence of public opinion, and promote a more effective implementation of
public functions.

How to Evaluate Democracy?

The October 2004 issue of the Journal of Democracy, which is one of the most relevant scientific
publications devoted to problems of democracy in the world, printed a broad set of articles under the title “The
Quality of Democracy.” In the introductory article of the set Larry Diamond, one of the editors of the Journal,
and Leonardo Morlino, a professor of political science at the University of Florence, note that along with the
consolidation of influence of the democracy ideas and practice in the modern world, the attention of scholars,
politicians and administrators of various international assistance programs is shifting from the question of why
does transition to democracy occur toward the issue of how to evaluate the quality of democracy.?

Nowadays, hardly anyone would disagree that, for example, the Federal Republic of Germany or France is
a democratic country, while Nazi Germany, the Iraq of Saddam Hussein, or, say, the “realist socialism” countries
of the 1970s-80s were not. Much greater difficulties arise when, instead of this contrast, the task of assessing
the level of democracy development, the unsolved problems and improvement opportunities in the modern
developed democratic countries or countries in the process of democracy consolidation is promoted. During
the past decades studies with the goal to determine the level of democracy development have become quite
popular. These studies may be both comparative and directed at assessing a single society only. They may be
oriented toward quantitative indicators, and they may emphasize the priority of qualitative assessment of the
democratization process as well.

Considering the limited length of this Introduction, it is impossible to provide a more elaborate overview of
the various methods of democracy assessment. Therefore, let us look at just the few most typical options. The
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Poliarchy Index of Tatu Vanhanen, a professor at the University of Helsinki, is oriented at specifically quantitative
assessment and based on a rather narrow (“formal”) understanding of democracy.?* It is created by using the
two main criteria of the democratic regime, i.e., the participation and election competition, as the foundation.
The Poliarchy Index spans 187 countries in the period of 1810 to 2000. The conformity of democratic regimes
to the aforementioned criteria is being measured with the help of two indicators: the proportion of the voters in
the total population and the proportion of votes cast for the largest party.

The democracy assessments provided regularly by the organization Freedom House are based on a broader
understanding of democracy. For example, Freedom House publishes regular overviews Nations in Transit*®,
which give an assessment of society development of 27 post-Communist countries, emphasizing such basic
features of democracy as political freedom, political equality, as well as political and legal control. In the Freedom
House approach the democracy development level is assessed from the following aspects: the elections and
political parties, the rule of law, the development of civic society, the role of the media in a democracy, the
composition and the nature of operation of the government and public administration system, the fight against
corruption and the involvement of society in this fight. In other words, the Freedom House assessments
emphasize the relevance of political and civic rights, yet they do not include the issues of social and economic
rights despite that the democracy assessment contains such dimensions as the existence of free market
institutions, which is more a precondition of democracy than its feature.

As was said before, the IDEA methods were used as the basis for the assessment of the democratization
process of Latvia’s society. Two main characteristics set apart the IDEA method from others — it includes a
broader range of issues and emphasizes qualitative assessment versus quantitative indicators. Since the mid-90s
of the 20th century it has been used to evaluate the state of democracy in several countries, including
Bangladesh, El Salvador, Italy, Kenya, Malawi, New Zealand, Peru, South Korea, Georgia, etc.

The IDEA method is based on three assumptions:

e Democratization is an uninterrupted and never-ending process. Societies with long established
democracy traditions and societies which have stepped on the democratic development path recently
are on the same development road, they have common values and similar problems. The latter, however,
may be more pronounced in some countries than others.

e There is a single idea of democracy; its implementation degree can be determined by several criteria,
which are important irrespective of the development level of different societies and the peculiarities of
cultural traditions.

e The best judges of the state of democracy are the people of the particular country, and the primary goal
of the democracy assessment is to facilitate discussion about the issues of democracy and thereby
promote the processes of democratization.

This method, as opposed to the ones mentioned earlier, does not provide for a comparison between
different societies and countries on the basis of some quantitative indicators. Its goal is to offer an assessment
of democratization processes “from the inside”, emphasizing the qualitative assessment and revealing both the
achievements and shortcomings in the processes of society democratization, as well as defining the areas where
the society democratization processes are not fast enough.

There is a great diversity of democratic systems in the world: presidential systems differ from the
parliamentary ones, federal systems — from unitary, majoritarian election systems — from the proportional, etc.
If Latvia, for example, has developed historically into a unitary parliamentarian republic with a proportional
election system, then the purpose of the project is not the assessment of the advantages or shortcomings of
such combination in comparison to the practice of other states. Instead, its purpose is to determine to what
extent are the basic features of democracy carried out within the framework of the existing form of power
implementation.

The method used in this Assessment involved answers to more than 70 questions about various areas of
social life, which, according to the IDEA’s understanding of democracy, were grouped into several large sections
of questions.

The first section “Citizenship, Law and Rights” includes questions about political nation and citizenship
(Chapter 1), rule of law (Chapter 2), civic and political rights (Chapter 3), as well as economic and social
rights (Chapter 4).

The second section of the Assessment — “Representative and Accountable Government” is dedicated to
issues of free and fair elections (Chapter 5), the role of political parties in a democracy (Chapter 6), the
effectiveness and accountability of administrative structures (Chapter 7), civic control over army and police
(Chapter 8), as well as the decreasing of corruption (Chapter 9).
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The third section of the Assessment — “Civic Society and Public Participation” looks at the issues of the
role of the media in society (Chapter 10), political participation (Chapter 11), the responsiveness of administrative
structures (Chapter 12) and the decentralization of public administration (Chapter 13). Considering the ever
increasing influence of international factors on democracy development, the Assessment has provided for a
separate section dedicated to the international dimensions of democracy, which would deal with questions of
external factor influence on state politics and state support for democracy development abroad (Chapter 14).

During the past years experts from Latvia and abroad, among them several authors involved in this
assessment, have published a series of significant studies, analyzing selected issues that are also considered in
this assessment. However, such a comprehensive study that permits to assess the state of democracy in all its
many facets has been conducted in Latvia for the first time.

In order to carry out the project, a group of specialists was created to include experts of the respective
fields, well-known in Latvia. At least two experts worked on each chapter of the Assessment, preparing
independently the answers to the questions posed within their respective chapters, and which later became the
grounds for preparing the joint report.

As a supplement to the expert assessment, in October 2004 the Baltic Institute of Social Sciences (BISS),
headed by the University of Latvia professor Brigita Zepa, conducted a public opinion survey within the
framework of the project, based on the assessment questions.

The question of the assessment criteria is highly significant when doing qualitative assessments. According
to the IDEA recommendations?®, our study combined the “internal” and the “external” criteria. In this case, the
“internal” criteria are understood as the ‘coordinate system’, created within the society itself, which consists of
the comparison with the past of the country, the hopes of the population associated with public institutions and
procedures, as well as the goals and tasks set by the administration structures for the improvement of
administration processes. As was said before, the goal of the project was not just to give an original ‘snapshot’
of the current state of Latvia’s democracy, but to outline the development trends as well. That is why in their
chapters the experts provide a dynamics assessment of the democratization processes, based on the time period
of 1999 to 2004, also addressing longer periods of time when necessary. A comparison with other countries
which implement with good results a successful and internationally recognized policy in the respective areas, as
well as criteria defined in the documents of international organizations, were used as a basis for the “external”
criteria.

In no way should this Assessment be seen as a purely academic endeavor — its main goal is to provide
broader society and people professionally involved in politics with an insight into the problems of Latvian
democracy development, leaving the study of causes and consequences for more in-depth scientific research.
At the end of each chapter the experts give their assessment of the issues discussed on a five-degree scale of
evaluation — from “very high” to “very low” — and present a summary of the issues discussed, describing their
view of the greatest achievement and the most serious problem within the scope of their discussed questions,
as well as suggest measures for improvement of the situation.

As was mentioned before, the IDEA methodology is intended for the assessment of the democracy situation
in various countries with different histories, cultural traditions and levels of socio-economic development. This
approach has some shortcomings as well, because the unification of the methodology does not always permit
sufficient consideration of the peculiarities of various societies. The group of experts concluded that in the case
of Latvia, two sets of issues could be identified, which have not received sufficient reflection in the range of
questions offered by the IDEA methodology.

The first are the issues related to the body of values, attitudes and beliefs of individuals which is necessary
for the functioning of the political system and which is termed “political culture” in the literature. Democracy
is not just democratic institutions and procedures; democracy cannot function effectively if it is not rooted in
public confidence. In other words, democracy cannot live without democrats. Although today discontent with
the functioning of democracy is quite common both in the “old” and the “new” democratic countries as well,
from the perspective of further political development of Latvia, it is still important to take into consideration
that a significant portion of Latvia’s population is not satisfied with the democracy development in the
country?’, that there is a connection between the satisfaction with democracy, on the one hand, and the ethnic
affiliation and citizenship status, on the other hand. Yet this does not let us say that the people of Latvia are
disappointed in the idea of democracy as such because, as the data of the 1999 European Values Study (EVS)?8
show, 88% of Latvia’s population support the view that democracy has some shortcomings, yet it is better
than any other form of administration. Still, the information gained by the poll makes one wonder: 22.5% of the
respondents polled in the BISS survey supported the assertion that a few strong leaders will do more for the
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good of our country than all the laws and talks, while 36% of the respondents agreed partially.?® Such a reliance
on a strong leader apparently is indicative of public passivity and insufficient development of civic society. Yet
the comparison of the data from 1996 and 2004 gives hope — these data let us conclude that in Latvia the
number of people who believe they can influence local government decisions in a legitimate way has increased
by 20% during these eight years, and the number of people who believe they can influence the decisions of the
government has increased by 10%.

The other group includes a set of issues related to the democratic organization of ethnic relations. Pointing
out the high level of ethnocultural fragmentation, the modern researchers of democracy believe it to be one of
the most important factors capable of cumbering the society democratization process. It should be noted that
the issue of democratic organization of ethnic relations has not been dealt with broadly enough by the modern
literature. Instead, greater attention has been given to the analysis of ethnic conflicts. The scepticism of the
impossibility of democracy in ethnically divided societies has been rather widespread. For example, the well-known
expert of ethnic conflicts David Horowitz believes that “democracy is an exception in highly divided societies
and the assertion that democracy cannot survive in the face of serious ethnic divisions is being advanced
repeatedly.”’

It seems there is no need to point out once again the special importance of the organization of ethnic
relations in modern Latvia. Unfortunately, during the years of the restored independence the issues of
ethnopolitics have not become the subject of widespread discussion in the society, nor at the level of the political
elite, and the content of many important decisions in this area was and is still determined by the situational
nature of the interaction between the external and internal factors.

The range of potential development scenarios was and continues to be rather limited. Four main options of
democratic development within ethnically heterogeneous societies can be distinguished in the historical
development of other states®' :

e the liberal democracy;

e the consocial democracy;

e the ethnic democracy;

e the multi-cultural democracy.

It should be taken into consideration that the term “liberal democracy” could be viewed in both a broader
and a narrower meaning. The liberal democracy in its broader meaning is understood as a democratic system,
where the inalienable rights of individuals are respected, which is secured in the state Constitution and thereby
defines the relations between the government and an individual. In this sense, all the aforementioned options of
organization of ethnic relations can be considered as compliant with the principles of the liberal democracy.
The liberal democracy in its narrower meaning — with regard to the organization of ethnic relations — sees ethnic
affiliation as a private matter of an individual, and in its ideal version — recognizes the neutrality of the state in
all ethnicity-related issues. In practice this has never been the case — the state always involves elements of
certain languages and cultures that should be adopted by every citizen. The centuries-long development of the
Western liberal democracies, alongside objectively determined processes of nation-forming, has also been often
associated with forced assimilation of ethnic groups, the extermination of indigenous population, the derogation
of cultural traditions of ethnic groups and other means of nation-forming unacceptable today. With the
establishment of a society-uniting cultural layer and the achievement of consensus over basic values the liberal
democracy is functioning quite effectively. The applicability of the liberal democratic organization of ethnic
relations to Latvia may be called into question both because the implementation of this approach would mean
the preservation of the situation developed during the Soviet times and because Latvia has neither the time, nor
the possibility to repeat the development experience of the Western nations.

Recognition of the major ethnic groups as the entities of political life is at the core of the consocial
democracy*?. The consocial democracy is characterized by collective political representation of ethnic groups;
cooperation of all important political forces (which represent the main segments of society) in the public
administration within the framework of the so-called grand coalition; mutual veto rights for groups, which
provide the minority with an opportunity to defend itself effectively; proportionality among ethnic groups in the
distribution of public service appointments and in receiving government subsidies; federalism in the state
structure. Although in the political discourse of Latvia the ideas of consocial democracy were advanced already
during the late 80s and early 90s, the supporters of these ideas have lately become particularly active due to the
aggravation of ethnic relations. This model seems inappropriate for Latvia because it is contrary to the historical
tradition of Latvia as a unitary state, and it is dangerous because it is unacceptable to the Latvian portion of
society.
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The model of ethnic democracy was developed during the late 80s and early 90s to interpret theoretically
the Arab-Israeli relations in Israel**. Yet many authors think that it is possible to apply this model to other
countries, including Estonia and Latvia.* In order to avoid unnecessary misunderstandings, the ethnic
democracy should be separated from such an undemocratic organization of ethnic relations as ethnocracy. The
ethnic democracy is a political regime which combines the application of the main civil and political rights to all
permanent residents with the recognition of the privileged status of one ethnic group (“the primary nation”)
vis-g-vis the state, which manifests itself in the domination of that nation in the public administration. This is
a democracy that includes the elements of undemocratic domination; thereby it may be considered a limited,
imperfect model of democracy. The implementation of the special relations of the primary nation with the state,
perceiving groups that do not belong to the primary nation as a threat, simultaneously gives an opportunity for
these groups to fight for changes in their status.

Finally, let us look at the multicultural democracy, which is based on the acceptance of the fundamental
principles of liberal democracy, supplementing them with the recognition and ensurance of group — in this case,
ethnic group — rights. Here, however, it is necessary to point out that these rights are understood as the rights
to maintain their identity, culture and language, and, contrary to the consocial and ethnic democracies, does not
involve the political institutionalization of these rights or, moreover, the recognition of political privileges of one
ethnic group. It should also be noted that the recognition of ethnic group rights within a multicultural
democracy does not mean the preservation of separation. A multicultural democracy may function effectively
only when the members of society — regardless of their origin — are sufficiently united with regard to the basic
principles, rules and means of communication of the public sphere, there is a quite high degree of mutual
tolerance and trust, and a common language of the public sphere is given one of the central spots in the
functioning of the public sphere.*

The ethnic policy of Latvia during the years of the restored independence has fluctuated between the
officially declared orientation toward a multicultural democracy and the considerable signs of ethnic democracy
in the actual policy. In the current situation, a deliberate and consistent choice between these two alternatives
becomes a factor capable of having a crucial impact on the long-term development of Latvian society and the
state and capable of preventing evolution toward the consocial democracy.

The authors of this assessment are aware that their “snapshot”, no matter how precise it might be,
cannot provide answers to all questions of democratic development of Latvia’s society. The authors of the
assessment will deem their mission accomplished, if it activated issues in the eye of the public opinion, which
have not been accorded adequate attention, and if it created public discussions and encouraged more extensive
scientific studies.
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Part One
Citizenship, Law and Rights







1. Nationhood and Identity

Ilze Brande-Kehre and Ilvija Piice

Is there public agreement on a common citizenship without discrimination?

1.1 How inclusive is the political nation with regard to state
citizenship of all who live within the territory?

The constitution of a state establishes the grounds of the political nation, while citizenship determines who
are full members of the political nation. Article 2 of the Latvian constitution — Satversme — establishes that the
sovereign power in the Latvian state belongs to the Latvian people, defined as the community of citizens. The
Constitution thus determines the membership of the political nation without any reference to ethnicity. The
possibility to become a member of the political nation is in principle open to persons of any ethnicity or
nationality, although there are in practice several state-determined limitations to this openness. In theory, the
membership of the political nation should come close to overlapping with the sum of the permanent residents.
In Latvia, no more than 80% of permanent residents are citizens of Latvia.

In the narrowest sense citizenship refers to the individual’s legal status within the state (the legal belonging),
it determines rights and obligations, including equality before the law. However, in political theory citizenship is
more broadly considered and is closely related to the belonging to a political community (in the contemporary
world the nation-state), and since the days of Aristotle, active participation in the administration (the realization
of political power) has been recognized as one of the basic prerequisites of democracy.

Citizenship issues are traditionally considered to be within the competence of the sovereign state. However,
with the increasing globalization and the growing mobility the international dimensions of citizenship develop,
and international norms and institutions increasingly put limits to the state’s citizenship practices. Some
researchers note that a certain convergence of norms and requirements for citizenship is taking place among
many liberal democratic states.! One thing is clear — in order for the individual to participate fully in the political
life of a nation, citizenship is necessary, and the legitimacy of a democratic state requires civic participation.
This is why a large number of non-citizens is a problem not only for the individual non-citizens, but first and
foremost for the state itself.

All legal residents of Latvia are registered in the Register of Residents. On 1 January 2005, out of the 2,3
million Latvian residents, 452,033 were non-citizens. The Register also included approximately 34,000 foreign
nationals® and stateless persons. The number of refugees in Latvia is negligible — 8 — and there are also very
few asylum seekers. It should be noted that although it is not uncommon in industrialized nations that
approximately 80—90 percent of the residents are citizens, the remaining percentage usually represents individuals
who are citizens of another country. The historically evolved situation in Latvia thus differs from that of other
countries in that every fifth resident does not have any citizenship at all.

Two basic principles are generally considered to form the legal basis for the acquisition of citizenship in a
country: the right to citizenship based on a parent’s citizenship (jus sanguinis) and the right to citizenship based on
one’s links to a territory, where one is born or resides over a long period of time (jus soli). Although the view that
states can be divided into categories depending on which principle predominates is commonly held, it is
undoubtedly oversimplified, as most liberal democratic states combine elements of the two principles. Even in
countries where the jus soli principle is strong (as when a child born on the territory automatically acquires
citizenship), parents who are citizens also transmit the citizenship to their child at birth. Nevertheless, if the parents
reside in another country, the jus sanguinis principle can be limited in terms of time of residence or generations
removed from the country of origin. Thus, several countries limit the right to citizenship of the third generation (a
child born to a parent who is born and resides in another country), if the aspiring citizen does not return to the
country of origin and reside there for some determined period of time (such norms are in effect in Canada, Mexico,
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UK, USA).? On the other hand, in Germany, which has traditionally been considered one of the countries which
most strictly apply jus sanguinis principles, jus soli elements, such as the acquisition of the right to citizenship
through residence for a determined period of time, are becoming ever more evident.

In Latvia, as well, there are elements of both basic principles. With renewed independence of the country
in 1991, the corresponding citizenship was also restored, which means that those who were citizens of the
Republic of Latvia on 17 June 1940, before the occupation (s), and their descendents were recognized as
citizens upon registration, which corresponds to jus sanguinis. The principle also underlies the legal norm that
determines that ethnic Latvians and Livs may register as citizens if they are resident in Latvia even if their
forebears were not citizens on 17 June 1940. On the other hand, jus soli elements were evident in the
acknowledgement after regained independence that the permanent residents of Latvia have to have the
opportunity to acquire citizenship either by registration, as it was promised by leading politicians in 1991, or
through naturalization, as it was later defined in legislation. The jus soli elements were strengthened in Latvian
legislation after 1998, when law amendments state that children in Latvia born of non-citizen parents after 21
August 1991 have the right to be registered as citizens.* However, this right does not apply to children at least
one of whose parents has citizenship in another country, and so it is not a consistent jus soli principle. The fact
that Latvians and Livs have a privileged opportunity to acquire citizenship if they become residents of Latvia —
in other words, a right that is based on ethnic identity — is not common in liberal democracies, but neither can
it be considered unique: privileged access to citizenship based on ethnicity is foreseen in the laws of Germany,
Greece, Israel, Portugal, Spain and Russia.’

At the time of regained independence, there were some 700,000 residents on the territory of Latvia who
did not have citizenship links with pre-war Latvia and therefore did not have rights to automatic citizenship on
the basis of jus sanguinis — they were the “non-citizens.” The restoration of pre-war citizenship was logical.
However, the Citizenship Law was adopted only in 1994, which de facto made naturalization impossible for the
first years and created insecurities among many Latvian non-citizens regarding their legal status and future in
Latvia. It undoubtedly negatively influenced the process of naturalization when it was finally started in 1995.

The status of non-citizens is defined in the law “On those former USSR citizens who are not citizens of
Latvia or another country.” The Latvian non-citizen, in contrast to the stateless person, holds a passport of the
Republic of Latvia (Alien’s passport) and has the consular protection of the state when traveling. The social
and economic rights of non-citizens approximate those of citizens,® and the fundamental rights guaranteed by
the Constitution apply to all. The fundamental rights of non-citizens are thus no different than those of citizens,
which corresponds to general contemporary liberal democratic practice.” However, the non-citizen of Latvia
does not have the constitutional protection against extradition to another country, which is guaranteed in the
Constitution for citizens only. The law on non-citizens allows for the deportation of a non-citizen “in cases
foreseen by law” (i.e. the criminal law norms for deportation) and if another country has declared readiness to
receive the non-citizen. A non-citizen is not considered a citizen of the EU and thus does not benefit from the
rights of a citizen of the EU. Instead, the EU directive adopted in 2003 concerning the rights of long-term
residents, third country nationals is applied to the non-citizens of Latvia.

There are professions in all liberal democracies that are reserved for citizens only. In Latvia, non-citizens
rights to practice certain occupations or hold certain professional positions are more limited than those of citizens,
but the question of how well founded these restrictions are remains open. In the European Union, the state’s
discretionary powers in determining which professions are reserved for citizens — including professions in the
public sector — are becoming substantially limited.® The European Court of Justice has reviewed several relevant
cases. The requirement to be a citizen in order to hold a position or profession that is connected to political decision-
making of great significance to the state is considered legitimate. Several countries partly restrict the access to
public sector positions for non-citizens, but almost nowhere are there restrictions in the private sector.’ In Latvia,
all public servants have to be citizens and there are also restrictions for non-citizens in the private sector. The
restrictions for working as a lawyer, for instance, are questionable from a democratic perspective.

The most important political rights — that is to vote and stand for election — are restricted for non-citizens
in almost all liberal democracies. However, the tendency to permit permanent residents to participate in municipal
elections is developing both in practice and in international norms, as those of the Council of Europe — and in
some countries, permanent residents even have the right to participate in national referenda.'’ In Latvia, the
right to participate in elections is reserved for citizens (and since the 2004 law amendments also for EU citizens
in municipal elections). Many international recommendations to consider granting non-citizens the right to vote
in local elections notwithstanding (for instance, in 2003-2004 from the Council of Europe, UN, OSCE and
European Parliament representatives), state and government representatives in Latvia have publicly rejected even
the possibility to discuss such a development.
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The inclusion of non-citizens as full members of the state primarily takes place through naturalization. Since
the beginning of the process of naturalization in 1995 until 31 December 2004, 85,352 persons have acquired
citizenship through naturalization. Until 1998, age-based quotas (or “windows”) limited access to naturalization
to certain groups of residents at any one time, but this restriction was abolished as the result of law amendments
after a referendum. As a result, until 2004 the largest amount of naturalization applications had been received in
1999 (15,183), after which the number declined over several years. 2004, when Latvia became a member of
the European Union, became a new record year: more than 21,000 applications for naturalization were received
by the Naturalization Board.!" However, considering the almost half a million non-citizens in the country, even
this increased rate does not resolve in principle the problem of a disproportionately large share of non-citizens.

A person acquires the right to naturalize if he or she has been permanently resident in Latvia for five years
(in other democratic countries this period varies between 3 and 12 years, but 5 years is common practice). The
candidate for citizenship has to pass an oral and written Latvian-language test, a test on the basic principles of
the Constitution, the text of the national anthem and a basic Latvian history test. The state language proficiency
requirement is common practice amongst almost all countries,'? but the requirement to attest to knowledge of
history is more rare (some form of such requirements exists in Canada, Estonia, Mexico and the USA).!3 The
number of citizenship candidates who did not pass the Latvian language test in a first attempt was 10% in
2004, which is higher than in the late 1990s, but lower than the 15% in 2002. The history test passage rate
remains high: only 3.7% did not pass it in 2004 in their first attempt, and the rates are similar since 2000.!* The
tests have gradually been simplified and various exemptions have been included in the course of time.'?

It is important to evaluate not only the naturalization requirements, but also the accessibility of naturalization
both legally and in practice. In Latvia, persons cannot naturalize (including permanent residents) who do not
have a legal source of livelihood; who have acted against the independence of Latvia or democracy (if it is
confirmed by a court decision); who after 4 May 1990 have proclaimed fascist, chauvinistic, national socialist,
communist or other totalitarian ideas or incited national or ethnic hatred or conflict (if confirmed by court
decision); who are officials of foreign countries or are in service in foreign armed forces, security services or
police; persons who have remained living in Latvia after demobilization from USSR (or Russian) armed forces
or internal armed forces (except in case the person was a permanent resident of Latvia before service); if the
person has been staff, informer, agent or the holder of a conspiratorial apartment of the KGB or another
country’s security or intelligence service (if confirmed by court decision); if the person has been convicted of
a crime or if the person has, after 13 January 1991, acted against the Republic of Latvia, actively participated
in the Communist Party of the USSR or Latvian SSR or a few related Soviet organizations, specified in the law.
In comparison to other countries, the access to citizenship is restricted for a rather broad spectrum of persons,
including permanent residents of Latvia, who do not have the citizenship of any country.

The legitimacy of the restricted access to citizenship for persons connected to KGB or other security
services may be questioned, especially since there also is a significant number among those who regained
citizenship through registration, who also have been connected to the same services during the same time, while
a broad prohibition does not provide for the individual evaluation of each case and its effects on state security
or other legitimate concerns. The general barring of naturalization for persons convicted of a crime is also
questionable: similar prohibitions also exist in other countries, but generally, the restrictions apply only when the
crime and the foreseen sanctions are especially severe,'® whereas Latvian legislation bars naturalization for a
person with any kind of criminal law violation. An exception is made for non-citizen children, for whom
citizenship by registration or through naturalization is barred on the basis of a criminal conviction only if the
criminal law foresees an imprisonment sentence of five years or more.

Eligible naturalization candidates apply and deal with the practical aspects of naturalization in the regional
departments of the Naturalization Board. In 2004, the application procedure was made more accessible by no
longer requiring proof of registration of residency as well as allowing the application for naturalization to be
submitted to any of the Naturalization Board regional departments (previously it was accepted only at the
department that corresponded to the registered place of residence).!” The process itself is not especially
complicated, and the Naturalization Board statistics show that all in all, it usually takes approximately four to six
months from the moment the application is submitted (the legally guaranteed term is within one year).!
Compared to the practice in other countries, this is a short period of time. The naturalization fees have also
been lowered on several occasions (in 1997, 2001 and 2002), with the aim of making naturalization more
accessible. In 2004, the basic fee was 20 Lats (approximately 30 Euros), and for several categories of residents
(pensioners, low-income families with several children, school and university students, unemployed, disabled)
the fee has been lowered to 3 Lats. Officially recognized politically repressed persons, disabled persons of the
first category, orphans and persons who have been included into the social care system of the state or
municipalities are exempted from fees.!” As one of the most frequently cited reasons hampering naturalization
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is the insufficient state language proficiency of potential applicants, in 1996 the National Programme of Latvian
Language Training?® was established, and its language courses have among other things also promoted
integration and the access of citizenship for non-citizens.

In the last years, access has also been promoted by various initiatives by the Naturalization Board (which
have largely been financed by foreign sources): state language courses for naturalization candidates and an
information campaign on the acquisition of citizenship.

In contrast to many other countries, in Latvia marriage to a citizen does not provide any privileges in the
acquisition of citizenship, with the exception of a quicker review time once the application is made — but even
then, only after ten years of marriage.

In 1998, after a referendum indicated support for the changes (albeit with a narrow margin), the Saeima
passed amendments to the Law on Citizenship, which provided the right of non-citizen and stateless children
born in Latvia after 21 August 1991 to be registered as citizens. Actual registration of such children has been
very slow, and until the beginning of 2004 only some 10% of approximately 20,000 children who had such
rights had been registered as citizens. In 2004, the Secretariat of the Special Assignment Minister for Social
Integration together with the Secretariat of the Special Assignment Minister for Child and Family Affairs and
the Naturalization Board implemented an information campaign, sending information about the registration as
citizens by direct mail to non-citizen parents. As a result, the number of registered children substantially
increased in 2004: until 31 December 2004, 3,440 applications for registration had been received since the 1998
law amendments made it possible, approximately half of which were received in 2004.2! Nevertheless, in relation
to the overall number of non-citizen children who have the right to be registered as citizens, even these increased
rates of registration are still slow. In addition, there is another problem: parents of non-citizen and stateless?
children may register their children as citizens only until the age of 15, between 15 and 18 there is an additional
demand for documentation certifying proficiency in the state language or the passing of the language test, but
after 18 these children may only acquire citizenship through naturalization.?* This limitation contradicts regular
practice in other countries as well as the internal logic of citizenship norms, i.e. the fact that the right to
citizenship is held personally by the child. A solution to this strategy would be to extend the right to acquire
citizenship through registration for these children born in independent Latvia at least for a year after reaching
majority, which would guarantee the possibility for the child to make a conscious, personal choice even when
the parents have not used this opportunity. The fact that children who have no citizenship of any country still
continue to be born in Latvia is a serious problem: a way to rectify this would be to automatically register
newborn non-citizen children as citizens, unless the parents explicitly object.

On the other hand, the lack of motivation among non-citizens to acquire citizenship of Latvia is also a
problem. Approximately a third of the 7,500 non-citizen respondents polled in a research survey report the
opinion that they should receive citizenship automatically, although only some of them refuse naturalization on
grounds of principle (some 18% report that they feel that naturalization is humiliating). 14% of the respondents
admit that they do not want the citizenship of Latvia. Other factors which are often reported as hampering
naturalization include the more beneficial traveling requirements (visas) to CIS countries, the hope that
naturalization requirements will be eased, and the fear of not being able to pass the tests for naturalization. A
conclusion that can be drawn from the survey and expert interviews is that a large part of non-citizens are
prevented from becoming full members of the state with which they associate their future by passivity and
simple lack of motivation.?*

Although 2004 was a year with a substantial increase in the number of naturalization applications as well as
the number of applications to register non-citizen children as citizens, there were also some negative tendencies
relating to state and government decisions. In May 2004, the Saeima adopted amendments to the law which
regulates the status of non-citizens in Latvia. The amendments foresee that a non-citizen of Latvia who has acquired
permanent residency in another country after 1 June 2004 is deprived of the non-citizen status and thus of the
associated rights, including the consular protection by the state of Latvia. This encumbers the right of return to
Latvia and entails that the person becomes stateless. The amendments were challenged in the Constitutional Court
and were ruled unconstitutional on 7 March 2005.2 Another questionable development was the precedent case in
2004, when a non-citizen who had fulfilled all formal requirements for naturalization and was included in the
proposed list for persons acquiring citizenship, was struck from this list by the Cabinet of Ministers, which until
this case had never used their formal powers to challenge the list made by the Naturalization Board, following
regulations and administrative procedures. The refusal to grant citizenship was publicly motivated by a lack of
loyalty to Latvia of the candidate, allegedly exhibited by his activities and expressions in relation to the minority
education reform.?® The decision does not correspond to the procedures foreseen in Latvian legislation and
preceding praxis. It also runs counter to various recommendations by international experts that the criteria for
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naturalization should be objective, avoiding as far as possible the role of subjective factors and executive
discretionary powers. This Cabinet of Ministers decision is being challenged in administrative court.

In general, since the 1998 law amendments, in terms of access to citizenship, Latvia corresponds to liberal
democratic countries’ practice, and the legislation is in line with international norms. The regulations for
acquisition have been gradually liberalized since 1998, and the situation concerning legal norms is evaluated as
“g00d.” However, the number of non-citizens remains very large and many non-citizens are either born on
Latvian territory (and thus are second generation residents) or have lived on the territory for decades. There is
lack of motivation among non-citizens to naturalize, and the political background signals include exclusionary
factors (including the revived discourse on deoccupation and the legal norms stating the goal of promoting the
repatriation of non-titulars.?’” For a variety of reasons, the permanent residents — non-citizens — are not
included in the membership to the political nation, and they do not have full political participation rights.
Therefore, the actual situation concerning citizenship is evaluated as “poor.”

1.2 How far are cultural differences acknowledged, and how well are
minorities protected?

The large number of minorities as a share of the population distinguishes Latvia from most other countries
and also gives special importance to the question of minority rights. In the beginning of 2005, the overall
population of Latvia was 2,3 million, while the ethnic composition included 58,8% Latvians, 28,7% Russians,
3,8% Belorussian/Belorussians, 2,6% Ukrainians, 2,4% Poles, 1,4% Lithuanians and 1,8% other ethnicities
(including the historic, but numerically small minorities Jews and Roma — each less than half a percentage
point).2® The share of Latvians has increased since 1989, when it was 52,1%.% Nevertheless, in five out of
the seven main cities Latvians are fewer than 50%. In the capital Riga, Latvians represent 41% of the population,
while in the second largest city of Latvia — Daugavpils — there are only 16% Latvians. Livs have a special status
in legislation as an indigenous people, but the last census conducted in 2000 reported only 177 Livs living in
Latvia.*

In addition to binding international human rights documents, to which Latvia acceded or signed soon after
independence and which define a large part of the international and European norms in relation to the right to
preserve and promote one’s ethnic identity, culture and language, there are also norms included in national law
which acknowledge cultural differences and guarantee minority rights and have been developed over the years
since independence was restored. Regardless of the multicultural composition of the population, Latvian
legislation does not include a definition of national minority. Nevertheless this and similar concepts are used in
the normative acts as well as in practice — often in connection to the declared aim of protecting the culture and
identity of such groups. Thus, the 1991 law “On the free development of national and ethnic groups of Latvia
and the right to cultural autonomy” guarantees cultural autonomy to all national and ethnic groups, as well the
right to establish national organizations and associations.>! The state has the obligation to promote the activity
and provide material support of these organizations. Nevertheless, the law is largely declarative in character and
does not define any mechanisms for the realization of these norms.

Since the 1998 amendments to the Constitution, when Section 8 on fundamental rights was added, minority
cultural rights are also guaranteed at the constitutional level by Article 114, which states “Persons who belong
to national minorities have the right to protect and develop their language, ethnic and cultural specificities.”

Progress can also be observed in practice, especially since 1998, when the Social Integration Conception
was adopted. In 2001, the Cabinet of Ministers adopted the national program “Social Integration in Latvia,” which
was elaborated on the basis of the concept, and with the establishment of the Society Integration Fund at the end
of the year, its implementation was initiated with the funding of various projects. For the first time social integration
was given attention as a priority in state policy, at least symbolically, with the creation in November 2002 of the
position of Special Assignment Minister for Social Integration Affairs and the Secretariat.> The Department for
National Minorities, which previously had been part of the structure of the Naturalization Board, was subsumed
under the Secretariat. The role of the Department for National Minorities is to promote the development of the
organizations and culture of minorities. Presently, more than 200 minority organizations have been associated with
the Secretariat, of which 67 received small-scale subsidies in 2003. Even though state financing is largely symbolic,
it still has grown compared to previous years.’> The Society Integration Fund has also contributed to the increased
participation and capacity of minority organizations through calls for project tenders and training seminars on the
writing of projects. There are also minority organizations that receive support from the Ministry of Culture. On a
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practical level, then, small and still not very strong minority organizations have over the last few years experienced
a new tendency of support, which is in addition further reinforced by some recently shown initiatives to strengthen
the still weak civil society through legislation and policy developments.

Citizenship and language were undoubtedly the most important issues relating to minorities in the first
decade after independence was regained. The development of legislation and policy was largely inspired by
recommendations and pressure from international and foreign representatives, which was particularly effective
during the pre-accession period to the European Union and NATO.3** Law amendments adopted in 1998 and
1999, liberalizing the citizenship law and defining the role of the state language, represent significant progress
in the development of democracy, and the essential conformity of these norms with international standards were
publicly recognized by the OSCE High Commissioner for National Minorities Max van der Stoel. At the end of
2001 the OSCE Mission to Latvia was closed, leaving only one unfulfilled requirement: the abolishing of state
language proficiency requirements for candidates who stand for election, and these were finally struck from
the law in the spring of 2002. The intense attention that Latvia’s minority issues has received internationally has
entailed that there are many different conclusions regarding the conformity of Latvia’s legislation and practice
to international minority rights and human rights standards. Recommendations over the last years from
institutions such as the Monitoring Committee of the Council of Europe, the Human Rights Commissioner of
the Council of Europe, Council of European Commission against Racism and Intolerance, the OSCE High
Commissioner for National Minorities, the UN Human Rights Committee and Committee for the Elimination of
Racial Discrimination have largely included similar comments: while recognizing progress made,
recommendations are made to find ways to promote naturalization, to consider giving the right to vote in local
elections to Latvia’s non-citizens, to follow and ensure that the implementation of the minority education reform
does not create negative or discriminatory effects for representatives of minorities, to find ways to ensure that
a person can use a minority language in contacts with administrative authorities if necessary, as well as to ratify
the Council of Europe Framework Convention for the Protection of National Minorities.

The Framework Convention was signed by Latvia in 1995, but ten years later it was still not ratified by
parliament, despite long discussions, mainly regarding the need for a definition of national minority, which would
determine to whom the Convention’s norms would apply, as well as the number and content of possible
reservations. In February 2004 the parliamentary Social Integration Sub-Committee to the Human Rights and
Public Affairs Committee was established, and one of its purposes was to consider ways to resolve the issue.
The Framework Convention can be used to identify the issues that would need closer analysis when evaluating
the state of minority rights in Latvia. The most significant issues in Latvia concern minority language rights —
in the media, in contacts with administrative institutions, the possibility to use minority language in topographical
and street signs, the protection against disproportional limitations on the usage of minority language in both the
public and private sphere (on language issues, see section 3.3), minority language and education, and minority
participation issues (Articles 6, 9, 10, 11, 14 and 15 of the Convention).

There are restrictions foreseen by Latvian law to the usage of minority languages whose compliance with
the letter and the spirit of the Convention may be doubted. These relate to electronic media legislation, which
limits the use of languages other than the state language (and despite the 2003 Constitutional Court ruling which
abolished language quotas for private electronic media), as well as to the usage of language in the pubic sphere
(especially in the written communication with municipal authorities, although in practice the issue is frequently
dealt with more flexibly than the law foresees). There may be reason to doubt the legitimacy of state language
proficiency requirements for certain of the professions where such requirements are determined, and the same
may be true of the requirement to adapt names and family names of other languages according to Latvian
grammar rules (See section 3.3). However, the most contentious norm of the Convention in present-day Latvia
is the requirement that in territories where a large number of minority representatives live traditionally the parallel
usage of the minority language on street signs may be permitted, if there is sufficient need and demand.
Considering the weakening of the position of the Latvian language as a result of Soviet Russification policy and
the Soviet practice of including Russian on the signs, the requirement is for a large part of the population
associated with the period of occupation and as such is usually perceived very emotionally and negatively. The
implementation of this particular norm is therefore neither realistic nor constructive in present-day Latvia.

In the period between 1998 and 2004, the language policy focus moved from “pure” state language law
issues to the usage of languages in minority education. The Law on Education adopted in 1998 recognizes in
principle the possibility to implement minority education programs in state and municipal primary and secondary
education.’® Using as a basis the sample programs of general education elaborated by the Ministry of Education
and Science, the minority education programs foresee the addition of substance relating to the minority culture
and identity and the integration of minorities in Latvia. Despite the growing tensions in society as a whole and
especially amongst minority groups, only in February 2004 and not without controversy did the parliament adopt
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amendments to the Law on Education Transitional Regulations, which were to be implemented in the tenth-
grade classes by 1 September 2004. The amendments state that when implementing the minority education
programs in secondary schools, at least three fifths of instruction should be in the Latvian language, including
classes of foreign languages, while the minority language may be used in up to two fifths of the overall
instruction time.>® At the same time, the norm that had foreseen the transition to instruction exclusively in the
state language was abolished, which had been in contradiction both to other Latvian legislation as well as to
international norms, including Article 14 of the Framework Convention.

It must be taken into consideration that the starting point for minority education reform in Latvia
significantly differed from that of other countries and basically consisted of a segregated school system,
inherited from the Soviet Union, whereby there were separate schools with Latvian as the language of
instruction and those with Russian as the language of instruction. In the academic year 2003/2004 there were
still 156 schools in Latvia with a large share of Russian-language instruction and 138 so-called two-stream
schools (where separate grades followed Latvian-language instruction or Russian together with bilingual
instruction programs), whereas there were 741 schools with Latvian as the language of instruction. Thus the
main challenge for minority education was not to introduce the learning of the minority language, but the
securing of the learning of the state language, while protecting the language, culture and identity of the
minorities. There has been some progress on a practical level over the last years when it comes to the support
of schools with different languages of instruction and in the elaboration and implementation of bilingual
educational methods. The National Programme of Latvian Language Training has provided language and
methodology courses for Russian-language teachers. Nevertheless, despite the official confirmation that schools
are ready to implement the reform in the foreseen period, there were objections by some minority representatives
who contended the opposite, pointing to the inadequate amount of appropriate teaching materials as well as the
insufficient readiness of both teachers and students for implementation of the reform.

There are also other minority schools in Latvia: 6 Polish, 2 Jewish, 1 Ukrainian, 1 Belorussian/Belorussians,
1 Lithuanian and 1 Estonian. In contrast to the Russian-language schools, these minority schools were
established starting at the end of the 1980s and early 1990s with the aim to revive the culture, language and
identity of other minorities, which had also suffered a tendency to Russification during the Soviet years. There
are special concerns regarding the Roma education. Although officials usually claim that there is much progress
in the path chosen for Roma education and provide it as an example of minority education, in fact Roma
continue to experience decisively lower levels of education than the majority and other minority groups. The
official approach to the issue has been to establish special classes for Roma children. These classes usually
have the status of special correction classes and the education programs do not include any classes on Roma
culture and language, as minority education programs foresee. Frequently, the stated aim of the classes is to
promote the integration of Roma children into regular classes, but so far the effect in reaching such a goal has
been missing, and in practice Roma children are frequently segregated during the education process.’’

The regulations concerning the language of instruction in minority schools are liberal in comparison to
most school systems of other liberal democracies. Despite the relatively large role provided for the minority
language in the finally adopted version of the regulations, the minority education reform has provoked ethnic
tensions in society and the largest-scale protest actions to date in contemporary Latvia. Some minority politicians
have been actively involved in organizing and participating in the protest actions, which have also involved many
minority school students. Despite charges of manipulation of the reform issue for political purposes, it is clear
that negative attitudes among a large part of the minority population reform significantly increased during the
years before the implementation of the secondary school reform. Social opinion polls from 2004 show that
76% of polled Latvians support the minority school reform, while 68% of minority representatives do not.>® In
2004, only 15% of students in Russian-language school grades 9-12 supported the transition to the 60%
Latvian — 40% minority language-model on 1 September 2004, as did 13% of the parents and 30% of the
teachers.?® Although numbers were never overwhelmingly positive, other data indicate that the general support
for reform was larger among minority representatives earlier: in 2000, a study indicated that 53% of respondents
whose native language was not Latvian reported support for reform and in 2001, 51%.%

Minority education thus emerges as the most obvious problem in the minority area in 2004. Despite real and
substantial progress on minority rights in the country over several preceding years and despite the liberalization of
the initial minority reform concept of a transition to Latvian as the sole language of instruction in all state and
municipal schools, the tensions surrounding the reform have brought some real concerns about social cohesion.
The main problem is not the substance per se of the reform — the language proportions allow for a substantial
share of instruction in the minority language — but the mishandled political process in elaborating and introducing
the reform. The goal of the reform was never clearly formulated nor explained to the target audience, and several
different aims were declared, ranging from the raising the competitiveness of minority students, the legitimate
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demand that all graduates know the official language of the country, the integration of society, and others. There
was a lack of political leadership and responsibility for the reform and its implementation, as the reform issues
were left to be dealt with by officials at the Ministry of Education until very late in the process, when it became
clear that political tensions were getting out of hand and there was a sense that they may lead to some real
confrontations. The implementation of the reform was not adequately prepared and assisted by the state and no
monitoring based on objective criteria was conducted regarding the effect on the schools and the quality of
education. The fears of teachers, students and their parents that education quality would suffer were not
sufficiently addressed by the state. But the most egregious shortcoming of the process was the lack of effective
and direct participation by minority representatives in the elaboration of the reform and the definition of its goal.

The issue of effective participation has not received attention in Latvia, including in the context of
discussing the Framework Convention. The most direct way of ensuring effective participation by minorities is
by ensuring direct representation in state and government structures. 20% of the residents of Latvia are non-
citizens, which prevents them from enjoying full participation politically (See 1.1.) On 1 January 2005, minorities
represented 26% of the citizens of Latvia. Over the last years, there has been a tendency for minority
representation in the Parliament to increase: in 1998 16 out of 100 parliamentarians were minority
representatives. In 2001, the number was 19, but in 2004 there were 17 minority representatives as well as
four MPs, who had not indicated their ethnicity.*! Although the minority representation in parliament is not
strictly proportional to the proportion among citizens, it does not greatly differ from it. In the executive branch,
however, the situation is different, and minorities are severely underrepresented. From 1994 until 2002 (and
indeed until 2005), there has only been one minister of minority identity. The representation among public
servants is also not proportional: an analysis from 2002 indicates that in ten ministries minorities represented
only 8% of the staff. This number contrasts to the 23% that minorities represented among citizens at the time.*?
Minorities are also inadequately represented in several elected local governments, in the local administration®?
as well as in courts. At the same time it should be noted that the problem of under-representation is not unique
to Latvia — the proportional representation of minorities is topical in all liberal democracies, and therefore the
development tendencies rather than absolute numbers are particularly important.

Another form of participation is the representation on councils and committees with various functions.
The State President Minority Consultative Council was established in the mid-1990s and was one of the first
such institutions in Latvia. It has, however, not been called for a meeting since 1999. In 2001, the Consultative
Council on questions of minority reform was established at the Ministry of Education and Science. At the
beginning of 2003, the Consultative Council on minorities and social integration was established under the
auspices of the Secretariat of the Special Assignment Minister for Social Integration Affairs. Minority or non-
citizen consultative bodies have also been established at various municipalities. In Ventspils, for example, the
Advisory Council on non-citizen issues, which has the status and rights of a municipal committee and whose
members are recently naturalized Latvian citizens, has been in place since 2000. There are councils or integration
committees in a few other municipalities, where minorities represent a large share of the population. However,
the involvement of minorities in these bodies is frequently narrow and formal. This has also been true for the
Advisory Council on minority education issues. Several NGOs have been critical of the structure and tasks of
the council, indicating that the majority of the council members are from state and municipal institutions and
also that the council has no real influence.** Even though the composition of this council was recently partially
reevaluated, the question of how to improve the functioning of the consultative committees to ensure effective
participation, as well as elaborating other participation mechanisms, remains a serious challenge to be tackled.

So far, insufficient attention has been given in Latvia to the field of anti-discrimination. Since 1998, the
Constitution includes a general prohibition to discriminate (Article 91).* Generally accepted international anti-
discrimination norms are directly binding and are included in some national laws. In 2002, a new Labor Law was
adopted, which took into account most of the requirements of the EU directives EC/43/2000 (Race Directive) and
EC/78/2000 (Employment Directive). The law was amended in 2004, and now includes almost all directive
requirements relevant to the labor law, except that sexual orientation is not mentioned explicitly in the list of
prohibited grounds for discrimination (but the list is open-ended, including “other grounds”). Nevertheless, in the
beginning of 2005 Latvian legislation still falls short of EU requirements that should have been fulfilled by the time
of the EU accession on 1 May 2004. In 2004, an inter-ministerial working group was elaborating a package of
law amendments to several laws as a minimum approach, but also started elaborating a comprehensive anti-
discrimination law, which was later rejected by the parliament, after it had passed a first reading. However, by the
end of the fist quarter of 2005, even the minimum amendments were not yet scheduled for review by parliament.

Some social surveys indicate that many residents believe that they have been discriminated against on the
grounds of language and ethnicity.** However, there are no court cases yet on discrimination on the ground of
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race, ethnicity or language.*’ The National Human Rights Office, which is to assume the function of the
specialized institution when the planned legislation is adopted, has not received many discrimination complaints,
although the total number on all grounds did increase to 85 in 2004 (ten of which were on grounds of race or
ethnicity), compared to 58 in 2003.*8 Despite the low number of complaints, there is information that confirms
patterns of the disadvantageous position of Roma in comparison to other ethnic groups: low level of education
and segregation at schools, a very high unemployment level (in 2003 the level of officially employed Roma was
a dismal 5%), as well as poor housing conditions.** The lack of complaints reflects the low level of awareness
on discrimination issues among both the population at large as well as among public authorities, as well as an
insufficient state interest to create and support the institutions, policies, programs and information events
necessary for an effective fight against discrimination.

The problem of intolerance, racism and xenophobia has not yet been adequately addressed in Latvia and
available data are inconclusive. The presence of visible minorities has until now been in small numbers, but as
society becomes more diverse through global mobility, there is cause for concern about the preparedness of the
Latvian society if the issues continue to be ignored. Some indicators point to a relatively high ethnic tolerance
level in Latvian society among the majority and traditional minorities, but there are also data that show that the
view that a mono-ethnic society is to be preferred over a multi-ethnic one, especially among Latvians.’® One
survey indicates that in addition to widely held prejudice against Roma, there is also a high level of social
distance among Latvians toward Jews (10% of Latvian respondents answered that they should not be let into
the country while 31% answered that contact should be limited to that with a tourist). At the same time, some
55% of both Latvians and non-Latvians agreed that Americans should also be limited in Latvia to tourism. The
indicators are even more negative for Caucasians and Chinese, while two thirds of respondents agreed that
Africans should only be allowed to visit as tourists. Shockingly, 38% of Latvians and 32 % of others believe
that Kurds should not be let into the country, while another 45% of both groups believe they can be let into
Latvia only as tourists. The worst figures appear for Muslims: 39 and 38%, respectively, believe that Muslims
should not be allowed to cross the Latvian border and 45 and 44% would limit contacts to those as with a
tourist.’! Xenophobia thus emerges as a key area of concern, to which the state has paid no attention until
now.

In conclusion, there has been substantial progress in the area of minority rights in Latvia and also some in
the level of state support for the development of minority cultures. Nevertheless, some restrictive norms remain
in force, especially in the sphere of language rights, even though some of those limitations may be considered
legitimate and proportional at a time when Latvian has not yet strengthened its position as the official language
of the country. The most serious concern in the area of minority rights — which to a large extent has contributed
to the problems with the minority education reform — is the lack of effective participation by minorities in the
formulation of policies and decision-making, especially in areas that are of direct concern to minorities. Anti-
discrimination legislation suffers from shortcomings and policy has not yet been developed. In addition, the
concerns in the area of minorities have focused largely on the issues most relevant for the largest minority
groups — citizenship and language rights — while problems of smaller and more vulnerable minority groups have
not yet been adequately acknowledged or addressed. Therefore the overall evaluation of this sub-section is
“satisfactory.”

1.3 How much consensus is there on state boundaries and constitutional
arrangements?

The continuity of the Republic of Latvia was confirmed by the Declaration on the Restoration of the
Independence of the Republic of Latvia, adopted on 4 May 1990. Thus, the renewed Latvia is the continuation
of the Republic of Latvia established in 1918 as a subject of international law, whose existence had been
interrupted by the illegal actions of the USSR in 1940. The Declaration also restored the functioning of the
1922 Satversme (Constitution), which had never lost force de jure, while foreseeing a transitional period to full
re-entering into force. On 21 August 1991 the Constitutional Law On the Statehood of the Republic of Latvia
was adopted, and the transitional period was ended.

The Constitution states that “The territory of Latvia is made up by Vidzeme, Latgale, Kurzeme and Zemgale
within the borders determined in international agreements.” As is customary, when restoring Latvia’s
independence, there also was a need for the formal acceptance by neighbouring countries of the basis and the
borders of the state. The pre-war borders of Latvia were changed in 1944 by a decision within the Soviet
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Union, whereby the territory Abrene was included in the Russian SSR, although in the Peace Agreement
between Latvia and Russia in 1920, Abrene was recognized as part of the territory of Latvia. Considering that
the Russian Federation took over the legal obligations of the USSR, the 1920 Peace Agreement can be considered
as formally in force as long as a new peace agreement has not been signed. Article 9 of the 4 May 1990
Declaration of Independence determines that relations with the USSR (and therefore with its legal successor
Russia) should be based on the 1920 Peace Agreement, and this is one of the norms of the Declaration that has
not lost force legally, even though the legal hierarchy ranks it below the constitutional norms.’> The Russian
Federation considers Latvia a newly established state and does not recognize the legal continuity between the
pre-war and present Republic of Latvia, and thus considers that the 1920 Peace Agreement has lost force,
while refusing to officially admit that Latvia’s loss of sovereignty in 1940 was a result of illegal action by the
USSR. The refusal of Russia to recognize the legal continuity of the Republic of Latvia has led to differences
between the neighbouring countries that are not only of historic significance but also of principle.>

The de facto borders of Latvia are of course set and functional, and the borders defined in the 1920 Peace
Agreement, which include Abrene as a part of the territory of Latvia, do not correspond to the actual situation.
Nevertheless, the fact that the question of a new border agreement between Latvia and the Russian Federation
has not yet been settled 14 years after the renewed independence led to broad discussions in the period before
Latvia’s accession to the European Union, creating some additional nervousness based on the fact the border of
Latvia also represents the post-May 2004 border of the European Union. In 1997, the Latvian government
confirmed the draft agreement on the state borders elaborated by an interstate commission, in which the question
of Abrene was avoided by not mentioning the 1920 Peace Agreement. Nevertheless, the Russian government
has several times postponed the signing of the border agreement, rhetorically linking it with allegations of
mistreatment of the Russian-language minority in Latvia and the presumed political obstacles to its ratification
in the Russian State Duma.

Another border dispute that has not yet been settled is the Sea border agreement with Lithuania, whose
ratification has been delayed for several years. The basis for the disagreement stems from fishing interests and
potential oil findings.

Apart from a briefly discussed Constitutional project from 2002,3* there have been no discussions
challenging the basics of the Constitution. Although the question of changing the procedure for election of the
President to popularly elected instead of elected by the Parliament, as the Satversme determines, and which
could potentially have an effect on the division of powers, has occasionally been brought up, these proposals
have never gone further than short-term discussions in the media. The Constitution of Latvia is a relatively new
document, the division of powers and the guarantees for its stability did not prevent the coup d’état in 1934,
which concentrated executive power and went against the Constitutional division of roles. Nevertheless, an
internal consensus exists and has been strengthened since 1993, while an increasing amount of constitutional
interpretation is being accumulated through the case law of the Constitutional Court. Therefore, the situation
with the Constitution is evaluated as “good.” The most important problem is the border agreement with Russia,
which is so closely related to the recognition of the continuity of the Latvian state. Nevertheless, as long as the
precise elaboration of the border agreement project and the non-signing of the agreement is connected to the
actions of the Russian Federation and not to a rigid position on the renewal of the 1920 borders by Latvia, there
is no reason to believe that the border dispute could turn into a real conflict, and thus the situation with the
state borders can still be evaluated as “satisfactory.”

1.4 How far do constitutional and political arrangements enable major societal
divisions to be moderated or reconciled?

The division of power between the Saeima, the President and the Cabinet of Ministers and the independence
of the courts are neutrally determined criteria, which do not foresee the redistribution of power to certain groups
or the guaranteed representation of groups with the help of quotas.

The main factor that could entrench societal divisions could be considered ethnicity, and therefore the ability
of the system to overcome divisions on the basis of ethnicity needs to be evaluated. The political representation in
the Saeima does not correspond to the proportions among the population, but it is closer to proportional when
compared to the relative shares of different ethnic groups among citizens. (Cf. 1.1.) Until now, political parties
have had the tendency to be ethnically exclusionary, as a result of which minority support and representation is
mostly linked to the opposition parties, which thus also determines the insufficient participation by minorities in
the executive branch of the government. Nevertheless, the ability of the opposition parties to bring onto the agenda
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and publicly discuss questions, which have not received sufficient attention by the ruling parties (including
minority-related issues) promotes the diversity of expressed opinion in the parliament and in society at large.

The question of the large number of non-citizens, who do not have the right to full political participation, has to
be separated from the question of the principles of the constitutional and political order of Latvia. With the resolution
of the non-citizen issue the representation of diverse ethnicities could be achieved within the frame of the existing
system, and the potentially most significant source of societal division could be overcome with the democratic
guarantees provided within the system. Therefore there is no reason to think that representation quotas or other
guarantees for direct representation are necessary either within the legislative or the executive branches.

Article 8 of the Constitutions and Point 8 of the 4 May 1990 Declaration of the Renewal of Independence,
combined with the binding international instruments and norms, establish a comprehensive system of human
rights guarantees. Since the Constitutional Court was established in 1996, the real opportunities for challenging
the compliance of statutory legal norms to human rights principles have expanded, and this mechanism could
gain a special significance in the protection and observance of rights of any vulnerable group in society. In its
relatively short working life the Constitutional Court has attested to its ability to adopt decisions which limit the
parliament’s and the majority’s possibilities to dictate the rules to a minority. The decision ruling unconstitutional
the language quotas limiting minority language use in private electronic media serves as an example. If this
practice will continue to develop, then the Constitutional Court, as the guarantor of the compliance of legal acts
with principles of human rights, including minority rights, could gain a fundamentally important role in the
integration and cohesion of society.

Although ethnically based divisions do exist in politics, contentious questions are freely and publicly
discussed, which serves as an indicator that the democratic guarantees of the system work. The human rights
guarantees of the Constitution promote the respect for the rights of minorities and therefore also reinforce the
stability of society. The unresolved non-citizen issue creates certain disproportions in the political representation
of residents, but all in all the constitutional and political system do not include obstacles to the overcoming of
various social divisions. The situation can be evaluated as “good.”

1.5 How impartial and inclusive are the procedures for amending the
Constitution?

The Satversme determines that constitutional amendments can be made in parliamentary sessions, in which
at least two thirds of the parliamentary deputies participate and the amendments are adopted in three readings
with no less than two-thirds majority of all deputies who are present. If the Parliament has amended
constitutional norms that touch upon basic issues of democracy — the articles that Latvia is an independent,
democratic republic; that the sovereign power belongs to the people; the territorial definition in accordance with
international agreements; the official language and the flag; the general, equal, direct, proportional elections by
secret ballot or the very article, in which these requirements are defined, then the amendments enter into force
only after they are accepted by a national referendum, in which all eligible citizens who are at least 18 years of
age can participate. A draft constitutional amendment may also be initiated by no less than one tenth of eligible
voters, by submitting the proposal to the State President. The President submits the proposed amendments to
the Parliament for a vote. If the Parliament does not adopt or changes the substance of the draft amendment,
then it is to be submitted for a decision by referendum. An amendment is accepted by referendum if at least
half of all eligible voters have voted in support of it.

Since the renewed independence, amendments to the Constitution have been passed seven times (in 1994,
1996, 1997, 1998, 2002, 2003 and 2004). These amendments legislated the eligibility to vote at 18 years of age,
the establishment of the Constitutional Court, the change of terms of office of the Parliament and the State
President from three to four years, the inclusion of Latvian as the state language as a constitutional norm and
the addition of the section on fundamental rights, the elimination of the state language proficiency requirement
for election candidates while strengthening the role of the state language in the municipalities, as well as
determining at the constitutional level that the right to vote at municipal elections is reserved for citizens only.
The latest amendments provided for the participation in local elections by citizens of the European Union (but
not by non-citizens of Latvia).

The procedures for amending the Constitution are clear and effective. The fact that basic principles cannot
be amended without a referendum, as well as the fact that voters may initiate amendment proposals if a
sufficient number of voters demand to do so, strengthens the principle of the sovereignty of the people. At the



32 HOW DEMOCRATIC IS LATVIA: AUDIT OF DEMOCRACY. PART ONE

same time, since the Satversme has been amended so many times in such a short time and is, as constitutions
go, a recent document, there is some question as to the stability of the Constitution. That is to say, the question
arises whether the optimum equilibrium between the long-term stability of basic governing principles necessary
for the groundwork document of the state, on the one hand, and the possibilities for the people’s sovereign will
to be directly expressed and the flexibility of the Constitution, on the other, has been established. All in all, the
situation with the Constitution is evaluated as “good.”

Summary: progress during the past 3-5 years

Very Good Good Satisfactory Poor Very Poor
1.1. X X
(Legislation) (Actual situation)
1.2. X
1.3. X X
(Constitution) (Borders)
1.4. X
L.5. X

Most positive indicator

The constitutional basis determined in the Satversme provides the preconditions for the creation of a
common civic identity of all residents of Latvia and makes possible inclusive citizenship open to all residents
and conducive to the active inclusion of individuals in social processes. Together with the consistent application
of human rights standards, this would promote the further development and deepening of democracy.

Most serious problem

The most serious problem is the disproportionately large number of permanent residents who are not
citizens (of Latvia or any other country), and the ensuing limitations to full political participation by a large
share of the population.

Recommendations

To ensure that children do not remain without citizenship. For this purpose, the law providing for the
citizenship registration of children of non-citizen and stateless parents should be amended to provide for
automatic citizenship for such babies born in Latvia, unless parents actively choose to opt out. The option of
registering as citizens rather than naturalizing should be extended beyond the 15 year limit (18 with language
certification) to at least a year after majority, to guarantee that the child can made a conscious choice for
citizenship even if the parents have not.
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2. The Rule of Law and Access to Justice

Arturs Kués and Gita Feldhiine

Are state and society consistently subject to law?

2.1 How far is the rule of law operative throughout the territory?

The concept of the rule of law includes several elements. First, it requires that the state be governed in
accordance with the laws, adopted by a popularly elected parliament using a defined procedure, or in accordance
with other regulatory enactments, the adoption of which has had adequate delegation. In terms of hierarchy,
lower-level regulatory enactments must conform with higher-level ones, otherwise the former are invalid.
Ensuring the hierarchy of laws has been one of the Constitutional Court competencies since its establishment in
1996. Since 2001, when the instrument of constitutional complaints was established, individuals have also been
able to address the Constitutional Court with complaints about legal norms applied to them that violate their
basic rights specified in the Constitution. The instrument of court applications, in its turn, provides an
opportunity for the courts of general jurisdiction to address the Constitutional Court, if the former are not sure
whether the applicable legal norm conforms with a higher norm. By November 1, 2004, the Constitutional Court
has already adjudicated 69 cases; 47 cases have been opened on applications by individuals, 6 cases — on
applications by courts.!

Moreover, according to the international standards set by the practice of the European Court of Human
Rights, among others, laws must be formulated clearly enough for a person to be able to anticipate
consequences of his or her actions, and the laws must be available to the public. All legal enactments adopted
by the Saeima and the Cabinet of Ministers are published in the official newspaper “Latvijas Vestnesis”, thereby
ensuring their accessibility. The electronic version of “Latvijas Vestnesis” on the Internet is available only to
subscribers. However, all legal enactments adopted by the Saeima and the Cabinet are published for free access
in the portal www.likumi.lv. At the same time, older, much amended laws may be more difficult to access.
With few exceptions, the portal www.likumi.lv does not offer consolidated versions of laws, but access to
such versions through NAIS database is a paid service, available only to subscribers. Besides, such versions do
not have the legal force of an official publication.

Even more problematic is the access to court judgments, which are relevant because they interpret laws,
thereby clarifying their content and allowing the person to anticipate the legal consequences of his or her actions.
Currently, only the judgments of the Constitutional Court are fully available to the public (on the Constitutional
Court web page; moreover, they are also published in the “Latvijas V@stnesis”). A selected number of the
Supreme Court judgments are published on the Supreme Court web page, and a selection of Supreme Court
judgments is published annually in print. The judgments added to the LURSOFT database of judgments are
accessible only to subscribers for prices too high for most of the interested persons, including scientific research
institutions, which makes these judgments, in effect, unavailable. The remaining means of access to judgments —
to visit courts and ask for permission to read the judgments is time-consuming and ineffective.

The next requirement is that the law must truly operate. A mechanism for its implementation must be
provided for, as well as the opportunities to address a court to ensure its implementation. As the sub-chapter
2.4 of this research points out, one of the most serious problems of Latvia in this regard continues to be the
long court proceedings. The public opinion surveys indicate that a large part of society does not trust the law
enforcement institutions. As a result, a considerable portion of the population will not seek the help of the police
to defend their abused rights. Only 33.4% of the surveyed respondents believe that the police acts in accordance
with the laws, while 30.2% believe that its operation depends on the influence of business representatives, and
30.7% believe the police to be incompetent and its actions — ineffective.? 26.8% of respondents themselves or
their acquaintances have given a bribe to police employees.?
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Another requirement of the rule of law and a necessary consequence of an operating law is that the court
judgments be carried out. Implementing judgments on civil claims in criminal cases and the implementing of
civil case judgments in general are particularly problematic in this regard. According to the data of 2000, 70%
of these judgments were not implemented.* Moreover, in select categories of cases the very implementation
mechanism is imperfect: for example, in the area of family rights the ensuring of communication rights is
particularly problematic and, as the Latvian National Human Rights Office has established, it has an insufficient
implementation mechanism.’

2.2 To what extent are all public officials subject to the rule of law and to
transparent rules in the performance of their functions?

Subjection of public officials to the rule of law means that public officials adhere to the legal enactments
of the Saeima, the Cabinet of Ministers and lower-level institutions. Subjections to the rule of law includes also
the the option of punishing the public official if he or she violates the legal enactments or inadequately fulfills
the functions delegated to it.

The monitoring of official decisions by the law enforcement authorities such as the prosecutor’s offices
and the Corruption Prevention and Combatting Bureau (KNAB) and the heightened attention by the mass media
to what public officials are doing, on the whole, ensures that public officials are subject to the rule of law when
carrying out their duties.

However, sometimes the principle of rule of law is adhered to formally, as there are cases of attempted
amendments to legal enactments to benefit the interests of a certain public official or a group of individuals in
order to create legal grounds for actions contrary to public interest. Several cases regarding the issuance of
construction permits and the attempts to achieve the change of protected territories status to start construction
are examples.

The subjection of public officials to the rule of law and transparency are closely linked to the level of
public knowledge about the decisions made by the public officials and the transparency of the decision-making
process.

Instead of following the presumption that society has access to all information the publication of which is
not expressly prohibited by law, it is still typical of government institutions not to provide the public with
thorough information. This is evident in cases when questions have arisen about the efficiency of state budget
spending or when some other public interest is involved. For example, the public did not receive justification of
the decision to refuse the publication of information regarding the costs and other issues associated with several
disputes at the International Court of Arbitration the state was involved in, as well as the settlement conditions
with the Lattelekom.

The transparency of the public officials’ decision-making process, for its part, is determined by the quality
of the legal enactments adopted by the national and local government institutions. Firstly, the legal enactments
should be formulated so that they are as comprehensible to every individual as possible and would allow the
person to anticipate the result. Secondly, they must be formulated with maximum detail and precision to
minimize the opportunities for arbitrariness in applying them on the part of officials.

The lack of transparency in the operation of public institutions and the legal norms that allow different
interpretation or grant public officials with broad freedom of choice on how to apply them without the available
effective control mechanisms provide for fertile soil for corruption.®

A typical example of the lack of transparency in legislation and the decision-making process are the
difficulties for the public to acquire information and the absence of definite criteria in accordance to which the
local governments decide on offering land or other units for privatization or personal utilization. The public
distrust in local government institutions is increased by the fact that such deals in most cases are economically
disadvantageous for the local government, because the land is rented out or privatized below the average market
price.” Another common example of the lack of transparency in the national and local government institution
decision-making process is associated with the issuing of permits for various construction projects. The absence
of a Detail Plan in several local goverments and the legal norms that give public officials great freedom of
interpretation, as well as the unclear definition of areas of responsibility of various national and local government
institutions, has generated suspicions in society about the special interest of public officials in granting permits
for building several important construction units.®
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Also, one of the fundamental problems regarding the transparency of legal enactments is the unclear and
hard to control system of party financing, which does not reveal the true sources of party income. This prevents
society from fully controlling whether selected legal enactments are adopted to benefit the interests of persons
or economic groups sponsoring the parties.

The perception of economic group influence on the government institution decision-making process is also
shared by a large part of society. According to the latest survey data, 41.7% of the respondents believe that the
operation of the Government — but 41% believe that the operation of the Saeima — is dependent on the influence
of business representatives.” Only 20% of the respondents think that the bureaucracy acts in accordance with
the laws, while 32.6% believe that its operation depends on business influence and 34.2% of the respondents
believe it to be incompetent.!® 14.5% of the respondents have bribed officials to ensure a positive outcome of
a case.!!

However, since 2002, measures have been taken to improve the institutional control of party financing and
to strengthen the procedure of donations, for example, by placing a limit on the amount of donations.

First, in 2003, the Corruption Prevention and Combating Bureau began its full-scale operation, one of its
central tasks being to control the implementation of the political organizations (party) financing requirements
and to improve its legal regulations. Second, in February 2004, the Saeima amended the Law on Political
Organizations (Party) Financing. According to these amendments, parties may no longer receive donations from
legal persons or intermediaries and natural persons may donate no more than 10,000 lats a year. Moreover,
during a pre-election campaign a party may spend no more than 0.20 lats per voter.'?

The fact that the KNAB has established sizeable illegal donations in the pre-election campaigns of almost all
the largest parties reflects the systemic nature of the problem. An effective operation of KNAB in making the
parties to transfer the illegal donations to the state budget and the action of the political parties’ leadership in
eradicating further illegal donations is relevant for the increase of public confidence that politicians are subject
to the rule of law and act in the public, not the party sponsors’, interests.

2.3 How independent are the courts and the judiciary from the executive, and
how free are they from all kinds of interference?

Latvia has a three-level general jurisdiction court system and the Constitutional Court, which, considering
its jurisdiction, the administrative management and the criteria for judge selection and election, should be
considered a separate, independent institution of the judiciary.

The independence of the courts is secured constitutionally by Article 83 of the Constitution of the Republic
of Latvia, which prescribes that: “Judges shall be independent and subject only to the law.” The independence
of the judiciary is also guaranteed by the law “On Judicial Power™!3, which defines in detail the guarantees of
judiciary independence and impartiality. Also, Latvia has ratified several international human rights treaties, which
include guarantees of judiciary independence: Article 14'* of the International Covenant on Civil and Political
Rights and Article 6'° of the European Convention on Human Rights. According to the practice of the European
Court of Human Rights, for a court to be “independent,” it must be independent from the executive and the
legislative powers and the parties involved in the case.!¢

Despite the guarantees for court independence specified in the legal enactments, the problems with judiciary
independence are still relevant in Latvia.!”

The weak points of the court independence are associated with both the systemic problems regarding the
financing of courts, the judge selection and representation system, as well as periodical attempts by the
politicians and the executive to influence the judiciary in deciding on specific cases.

Experts name the weak guarantees for the institutional independence of the judiciary as one of the main
systemic problems of the judiciary independence.'®

Firstly, the administration of the judiciary and the formation of court budgets still take place primarily under
the Ministry of Justice. Indeed, except for the Supreme Court, the courts are unable to influence the formation
of their budgets because those are formed by the Ministry of Justice. To create self-government of the courts
and to separate the judicial from the executive power in this process, the Court Administration was established
in 2004. This institution deals with court budget planning, carries out the economic and other functions to ensure
court operation. However, the Administration still remains under the supervision of the Ministry of Justice, and
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therefore a true separation of the judicial and the executive powers with regard to court administration and
financing has not yet taken place. It is expected that the Court Administration will be an independent institution
beginning in 2005."

Secondly, the strengthening of the institutional independence of the courts is hindered by the fact that there
is no independent institution to represent the judicial power in its relations with the other branches of power. In
practice, the Ministry of Justice or the chairperson of the Supreme Court represents the judiciary. Also, the
annual conferences of judges takes place. However, as the judges point out, there is no mechanism to implement
the decisions made at these conferences and they primarily carry out functions of selecting members for the
Judge Disciplinary Panel and Qualification Commission.?? The draft law of the “Court System Law” envisaged
the creation of the Legal Council, which would include the chairpersons of the Supreme Court and the
Constitutional Court, the Minister for Justice, the Prosecutor General, the chairperson of the Saeima Legal
Affairs Commission, six judges elected in a general meeting of judges, as well as a representative from among
the doctors of law, delegated by institutions of higher education. However, such a Council, similar to which
exist in a majority of other European countries, has not yet been established because, after the change of
government in March 2004, the new Minister for Justice suggested that the “Court System Law” be revised
and the necessity of establishing the Legal Council — reconsidered.?!

Thirdly, experts*? and court officials** see the selection procedure of judge candidates, which is formal
and does not promote selection of professional and honest persons, as another threat to judiciary independence.
The low remuneration, albeit slowly increasing, and the absence of prestige of the position of judge in society
are named as the main reasons why so few candidates apply for judge positions, thereby making it impossible
to select the most professional candidates. In addition, there is no established system for selecting judge
candidates, which would allow to assess both their professional and psychological adequacy for the position
prior to appointing them to judge positions.

As was mentioned before, the problems of judiciary independence are also illustrated by the periodical
interference and case-related pressure on the courts by the government and parliament representatives.

A case which has received more publicity and condemnation by judges involved a phone call by the Minister
of Justice of the government led by the former Prime Minister Einars Repse to the chairwoman of the Ventspils
Court in May 2003 to speed up the review of a decision, made earlier by the court, to prohibit the auction of
the state shares in the Latvijas Krajbanka. As a result, the judge reviewed the previously made court decision
and the auction of the shares was permitted.

The Minister of Justice explained that with his actions he had not violated the law and he had not wished
to influence the court decision on the substance, but had used his authority to solve issues related to the
managerial work of the courts, including the working hours.?* Despite the demands by the opposition as well
as the critique from selected deputies from the ruling parties, the Minister refused to resign and did not admit
having interfered without reason in the implementation of judicial power.

The Judge Disciplinary Panel provided a more adequate assessment of this incident by reprimanding the
involved judge. The condemnatory attitude by the judicial and the legislative powers is relevant to avoid similar
incidents and to prevent the loss of public confidence in the independence of the judiciary.

Yet, in selected episodes, the parliamentarians, not just the representatives of the executive, have voiced
opinions on cases being heard by the courts, which may be perceived as an attempt to interfere with court
proceedings.”® The Saeima also has legal opportunities to influence the career of select judges, as the
Parliament decides on the appointments of the district court judges without term limits after the end of the
test period. As scholars?® and court officials?’ point out, the dependence of a judge to remain in the office
upon the vote of politicians is a risk factor that may influence the activities of some judges before their
mandate is approved.

Like the courts, the prosecutor’s office as well has encountered attempts by the executive power to
influence the independent and impartial consideration of cases. For example, the leader of the Ventspils local
government, whose potential ties to the owners of several Ventspils transit businesses is being investigated by
the prosecutor’s office for several years now, has turned against the officials of the prosecutor’s office and the
Prosecutor General Office via the mass media, and has sued the Prosecutor General Office for libel and slander.
The Ventspils Town Council has supported the Mayor by publicly condemning the investigation of the
prosecutor’s office in the respective case and by accusing the Prosecutor General Office in being biased. It has
also asked the Corruption Prevention and Combating Bureau to investigate the legality of actions of select
officials of the prosecutor’s office involved in the case.?®
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2.4 How equal and secure is the access of citizens to justice, to due process and
to redress in the event of maladministration?

Still, among the greatest problems are the long court proceedings and the delayed consideration of cases,
especially civil cases and criminal cases, which should be considered by the Riga Regional Court, in particular.
Considering the serious nature of the restriction on the right to freedom, this is a problem of particular urgence
for people who are under arrest during the pre-trial investigation period. Latvia has received critique with regard
to this problem from the European Court of Human Rights (ECHR) in the case Lavents v. Latvia®, where,
taking into account the prolonged imprisonment of Lavents prior to passing the verdict of the trial, the ECHR
established that Article 5 of the European Convention of Human Rights had been violated. However, the outcome
of this case, without doubt, generated positive change, the adoption of the Criminal Proceedings Law among
others, which now specifies a maximum term for keeping a person under arrest, i.e., 1 year and 6 months.
There was no such limit before. Moreover, it forced the courts to recognize the human rights dimension and
the international standards regarding the keeping of a person under arrest. Consequently, instead of an arrest,
the courts increasingly apply less restricting security measures to a person. The situation is also gradually
improving because in 2003 the Riga Regional Court and the Riga city district courts were provided with new
premises, which would allow to speed up the adjudication of cases delayed before due to the lack of sufficient
number of premises for court meetings.

The low paying capacity of the people as well as the lack of state-supported legal aid is a significant factor
preventing many people from realizing their rights to a fair trial. The decision of the Constitutional Court to
recognize the Civil Proceedings Law section prescribing representation functions in civil proceedings only to
sworn attorneys®® as invalid is a positive development in this context. As a result of this judgment and the
amendments made by the Saeima to the Civil Proceedings Law to implement this judgment individual access to
courts was facilitated, and currently any individual may represent a person in a civil procedure; thereby any
lawyer, not just a sworn attorney, may do it, which promotes greater competition in this field. To solve the
problem for people with insufficient means to access justice, a draft of the State Provided Legal Aid Law has
been developed, which has been approved on the first reading on November 25, 2004.3! According to this
draft law, a person will have the right to receive state sponsored legal aid to solve disputes in the court and
outside court in civil, administrative and criminal cases, if a person, due to his special condition, his property
status and income level, is unable to partially or fully ensure the defense of her own rights. Undoubtedly, this
is a positive development. However, the crucial question is whether sufficient funding for this purpose will be
allocated within the state budget so that the option of such aid does not remain on paper only.

It should be noted that the duty of the state to provide such aid is not dependent only on the good will of
the state, as it also clearly follows from Latvia’s international obligations. So, in the case of direy v. Ireland*’
the ECHR has clearly stated that Paragraph 1 of Article 6 of the European Convention of Human Rights may
place an obligation upon a state to provide legal aid in a situation when such aid is necessary in order to
effectively ensure access to a court, i.e., in situations when legal representation is mandatory, or considering
the complexity of the procedings.

In order to align the system of state-provided legal aid the problem of defense in criminal procedure should
also be solved. According to Section 98 of the Criminal Proceedings Code, the state provides free legal defence
to persons accused of committing a criminal offence, if they have not chosen a defender themselves, yet only
in cases of selected categories. However, there are problems in this area as well — considering the low state-
guaranteed remuneration of the defenders (which, moreover, is delayed), the effectiveness of such defence and
the interest of the defenders to protect the interests of their clients are frequently questioned.

Another problem is the requirement of the Civil Proceedings Law to submit the claim application and all
other documents in the state language (or, as an alternative — in a notary-approved translation), which is also
the language of the court proceedings. Currently, this means that low-income people able to afford neither
lawyer, nor interpreter services, have difficulty to go to courts due to the lack of language knowledge, even
though the court provides the individuals with an interpreter during the subsequent procedural activities.

Opportunities to Receive Compensation For Maladministration

Chapter 8 of the Administrative Trial Law, which took effect on February 1, 2004, specifies the
opportunities of a person to demand compensation from the state, local government or other entity of public
law for material loss and personal, including moral, injury, which has been caused to a person by an
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administrative enactment or by the actual action of the institution. This norm is specified more clearly by the
draft of the “Law on Calculation and Compensation of Losses Caused by Public Administration Institutions,”
which the Saeima adopted in the first reading on October 7, 2004, and which introduces a mechanism for
realization of the right to compensation. For the time being, the one law that specifies the right to compensation
in a specific sphere is the law “On Compensation of Losses Caused by an Unlawful or Unwarranted Action of
an Investigation Institution, Prosecutor’s Office or Court.” Besides, as the Constitutional Court has concluded
in its judgment of December 5, 2001, on the case No. 2001-07-0103, absence or imperfection of a specifying
law does not deny the person from implementing its right to receive compensation, which is made possible
based on Article 92 of the Constitution, which prescribes that “everyone, where their rights are violated without
basis, has a right to commensurate compensation.” However, the court practice so far indicates that not always
have the courts been able to determine that an institution is responsible for losses caused by the actions of its
employees. In case the draft law is adopted, this problem would be solved. However, similarly to the providing
of legal aid, the crucial question after the adoption of the law will be whether sufficient funding will be allocated
in the state budget to carry out this law.

2.5 How far do the criminal justice and penal systems observe due rules of
impartial and equitable treatment in their operations?

The principle of equality of persons in case adjudication is one of the central principles of the Latvian
criminal proceedings, which is secured in Section 13 of the Latvian Criminal Proceedings Code.** The equality
of all persons before the law and court is also secured constitutionally in Article 91 of the Constitution of the
Republic of Latvia. In addition to the national legal norms, the norms of international human rights treaties,
which guarantee equality of persons in case adjudication (for example, Article 14 of the UN International
Covenant on Civil and Political Rights) are also binding in Latvia.

However, although the principle of equality in case adjudication has been secured in legal enactments,
departures from this principle are frequently seen in the application of legal enactments.

First, the lack of equality is observed regarding the ensurance of the right to defence for the participant of
criminal proceedings.

Article 92 of the Constitution of Latvia and Article 6 of the European Convention of Human Rights guarantee
the right to a lawyer or legal aid, but Section 18 of the Latvian Criminal Proceedings Code prescribes: “The
suspect, the accused and the defendant are provided with the right to defence.”** The state provides free legal
aid, which the persons must repay, provided they are not acquitted, except in the event of mandatory defence.*
However, in practice, it is common that a person is not provided with a defender, or the activities of the state-
provided defender are ineffective. As the Latvian National Human Rights Office has indicated: “...quite often
low-income persons in Latvia are provided with a lawyer in name only instead of a quality legal aid.”*® Thereby,
in practice the above-mentioned guarantees secured by legal norms are often ensured formally, creating an
unequal situation regarding the opportunities to secure an effective defence of rights of persons with different
material status.

The UN Committee Against Torture’” as well has pointed out these problems in its conclusions about the
Latvian government report on the implementation of the UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.”8

Therefore, the state should allocate the required funding to provide defence for low-income persons in
order to promote competition among lawyers for state-sponsored participation as defenders in criminal cases,
thereby providing effective defence of rights during criminal proceedings to any defendant, regardless of his or
her material situation.

Second, the unequal attitude toward persons, based on their material status or residence status in the
Republic of Latvia, is also observed in the choice of security measures applied to them. The experts point out
that in the absolute majority of cases the courts apply arrest as a security measure when the suspect or the
accused person has no permanent residence. Section 273 of the draft Criminal Proceedings Law prescribes
directly that arrest should normally be applied as a security measure to such persons. This creates a situation
where, when the choice regarding the security measure is made, these persons are under greater risk that courts
will be more likely to apply arrest to them, without assessing the personality of the individual in question, the
nature of the criminal offence and the application of alternative, less freedom-restricting security measures.
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Human rights experts indicate that such a practice may have an adverse effect on some ethnic groups, such as
Roma, because “...the fact that they often have no registered place of residence might be the reason why arrest
is being applied as a security measure to Roma more than offenders of other nationalities.”>’

Third, an unequal attitude in specific situations of the criminal proceedings may also manifest itself toward
the representatives of linguistic minorities. In correspondence with international human rights standards, Article
14 of the UN International Covenant on Civil and Political Rights and Article 6 of the European Convention on
Human Rights the Latvian Criminal Proceedings Code guarantees that participants of proceedings lacking knowledge
of the state language have a right to speak at court and to conduct procedural activities in the language they know,
as well as specifies a right to use an interpreter. However, although these fundamental rights of persons without
knowledge of the state language are safeguarded, representatives of linguistic minorities are in a more
disadvantaged situation when it comes to using some other rights, provided for in the criminal proceedings. For
example, the countdown of the term for submitting an appeal begins with the reading of the judgment. The Criminal
Proceedings Code does prescribe that: “...if the defendant does not understand the language in which the judgment
is made, the countdown of the term begins from the day when the translation of the judgment is received.”*
However, such an extension of the term for appeal does not apply to other participants of the proceedings who
lack knowledge of the state language and who want to submit an appeal.

Finally, instances of publicly well-known persons in influential positions evading punishment or being
convicted on probation in situations when other persons would receive real imprisonment have been mentioned
in the mass media on several occasions. This is especially the case with punishments for consequences caused
by traffic violations. However, there is a shortage of more extensive comparative research on court practice
and policy of punishments, which would enable a conclusion whether the person’s status in society has had
significant influence on the case adjudication or whether the application of the particular punishment to the
person has been determined by unbiased, case-related considerations.

2.6 How much confidence do people have in the legal system to deliver
fair and effective justice?

Courts are among the state institutions most often named as corruptive in public opinion polls. Also, the
courts take one of the lowest places in public confidence ratings.

According to the public opinion poll of 2004, conducted by the Baltic Institute of Social Sciences (BISS),
50.9% of respondents admitted that they do not trust the court system, while only 35.6% gave a positive
answer.*! 33.1% of the respondents believed that the courts are dependent on the influence of business
representatives, and only slightly more respondents — 34.2% — believed that courts operate professionally and
in accordance with the laws.*> At the same time, however, the lack of confidence in the court system and the
belief of its corruption is not always based on true facts, because only 8.1% of the respondents answered
positively to the question, whether they themselves or their acquaintances have paid a bribe for a favorable
outcome in court proceedings.*

Reasons for such lack of public confidence in the court system could be associated with the sometimes
hard to explain court decisions, and the lack of cooperation between the courts and the mass media in order to
improve this situation. Most often the judges refuse to comment on cases, to explain the motives behind the
decisions made, and this information vacuum is filled by mass media commentaries instead, which often are
unprofessional in explaining the intricacies of applying the respective legal enactments. A judge may not
comment on a case still in the adjudication stage, as it might endanger court objectivity. However, after the
judgment has been passed, providing justification for decisions in selected cases that affect public interest would
permit society to better understand the motivation behind the court decision and would promote public
confidence in courts without limiting the right of the judge to hear the case objectively.

Also, the availability of court judgments would increase public confidence in the court system. This issue
is still not solved, as court publications include only selected judgments and the availability of court judgments
through the LURSOFT database is a paid service affordable only to a limited number of people.

Although the majority of society, according to the survey data, would go to court, if the state or the local
government had caused damages to the person, 37.1% of the respondents would not take advantage of such
opportunity, which, in effect, confirms the quite high public distrust in the ability of the legal system to ensure
effective solution of disputes.** The reasons may include not just the lack of confidence in the fairness of the
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judicial system, but the length of the court proceedings as well. According to the 2002 Report by the Latvian
National Human Rights Office, complaints regarding a person’s right to a fair, transparent and timely trial scored
second place among all the received written complaints.** In 2003, such complaints already comprised the
majority of total complaints received by the Bureau.*

The operation of the Administrative courts, which began in 2004, may increase public confidence in the
judicial system. It will relieve and speed up the work of other courts, and in a relatively short period of time
will provide opportunities for the public to adjudicate complaints about actions of public administration officials.
However, the assessment of the work of these courts will only be apparent after a longer period of their
operation. Traditionally, the Constitutional Court has enjoyed greater public confidence, which is confirmed by
the complaints submitted to the Court by various groups of society to contest the compliance of the legal
enactments adopted by the Saeima and public administration institutions with the Constitution.

Summary: progress during the past 3-5 years

Very Good Good Satisfactory Poor Very Poor
2.1 X
2.2 X
2.3 X
2.4 X
2.5 X
2.6 X

Best Feature

Administrative courts begin to operate. A draft-law on compensations to persons for losses resulting from
the state and local government actions developed; adoption of a draft-law on state guaranteed legal assistance,
which, if provided with adequate funding for the implementation of the law, will give any individual an
opportunity to have justice regardless of their financial conditions.

Most Serious Problem

The financial and institutional dependence of the judiciary upon the executive, and the prolonged court

proceedings, especially in criminal proceedings, considering the extended adoption of the Criminal Proceedings
Law.

Suggested Improvement

First, ensure independent representation of the judiciary in its relations with other powers by creating the
Judicial Council or by developing another mechanism, and the financial and organizational independence of the
courts from the executive power. Second, ensure unhindered access to court decisions to every person. Third,
provide the necessary funding for the implementation of the Law on Legal Assistance and ensure the rights of
every person to an effective defense in criminal cases within the currently existing system as well.
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3. Civil and Political Rights

Ilze Brande-Kehre and Ilvija Piice

Are civil and political rights equally guaranteed for all?

3.1 How free are all people from physical violation of their person,
and from fear of it?

Security of people is guaranteed at the constitutional level — in Satversme (the Constitution of Latvia),
particularly Articles 91-95. The rights stipulated in these articles are non-derogable. Prohibition of violence is
also embedded in international treaties, which Latvia has ratified.! The national legislation regulates legitimate
use of force by state authorities in fulfilling their tasks, and also bans violence among civilians.

The use of force by state authorities may be permissible if it has a legitimate aim, e.g., public security, and
such use of force has to be proportionate. The Latvian legislation complies with these principles. The right of
police officers to apply physical force, means of restraint (truncheons, handcuffs) and firearms is regulated by
the law “On Police”. The Law on State Security Services provides that, in carrying out activities related to state
security, to inflict physical or material damage, to endanger the life and health of people, and to threaten to use
or use means of coercion are prohibited. Similar provisions can be found in the Law on Operational Activities.
The sentence Enforcement Code, after being amended on 14 October, 1998 stipulates that during the
enforcement of a sentence, all guarantees against torture and inhuman or degrading punishment of a sentenced
person must be ensured. The aim of the enforcement of a sentence is not to cause physical suffering or to
humiliate a person or to exclude him/her from society.

The use of force by state authorities in other cases is also explicitly prohibited. The Criminal Law foresees
responsibility for compelling to give evidence if it is connected with violence or threat of violence etc. by the
investigator; for unlawfully pressuring persons involved in a trial in order to obtain false evidence or opinion
(violence or threat of violence in this case is an aggravating factor); for exceeding or abusing official authority,
and for violence against a subordinate in the military service and violence among military personnel. Criminal
punishment is also envisaged for homicide or intentional inflicting of bodily injuries when violating rules of
detention of a person. The Criminal Law contains sanctions for unlawful committal of a person in a psychiatric
hospital.

However, in practice, laws often are not sufficiently effective. Although it is prohibited by law to coerce
someone into giving evidence during interrogation, and officials have recognized that such cases occur, only
two such offences have been officially recorded in Latvia since 1995 (in 2001 and 2004). The problem of
unlawful use of violence by police officials has been a serious issue of concern, however, the State Police
started to summarize data about police violence only since 2003 when 183 disciplinary investigations were
carried out. 9 complaints were confirmed, and 12 police officers received disciplinary punishment. In Riga (the
capital of Latvia) 71 complaints were received and none was confirmed.? Such statistics do not convince that
investigations of complaints are sufficiently impartial and effective, while collection of separate statistics on
police brutality should be considered as progress. Other institutions responsible for reviewing complaints — the
Ministry of the Interior and the Prosecutor’s Office do not provide any statistics about police violence.

In an anonymous hotline about police violence® in 2004, 283 oral and written complaints were received
alleging police misconduct. 130 of them were about police brutality, the others — about neglect of official duties,
insensitive attitude to victims of crime etc. The majority of callers had not complained to relevant complaints
bodies because they did not know where and whom to turn to, were either afraid to complain at all or because
they were threatened by police officers, did not trust that it would lead to any possible outcome etc. Many
people who called the hotline pointed out that irrespective of the institution they had lodged their complaint to,
it was forwarded to the police department where the accused police officer was working. Very few callers
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mentioned disciplinary punishment or criminal charges as an outcome of their complaint.* The campaign
concluded that a clear system where to lodge complaints about police violence and who would actually
investigate them does not exist. The majority of complaints are addressed to the Personnel Inspection of the
Internal Security Office subordinated to the State Police and thus could not be considered as an independent
investigation authority for police offences. International human rights institutions have expressed concern about
police brutality which in some cases could be classified as torture against detained persons. 3

The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT), in its report on its visit to Latvia in 1999, noted that the delegation heard hardly any
allegations of deliberate physical ill-treatment of prisoners by staff in the prisons visited.® However, a year later
the Latvian National Human Rights Office acknowledged that “inter-prisoner violence and violence towards
prisoners by guards is the main problem in prisons.”” Physical security is also influenced by prison conditions.
Since 1995 considerable improvement has taken place as several prisons have been renovated, overcrowding
has been reduced, and international standards regarding the treatment of prisoners are being introduced. Largely,
these improvements have taken place in the framework of the “Nord-Balt Prison Project” in Latvia funded by
the Nordic countries. However, conditions in a number of prisons remain critical, particularly, regarding medical
services.

Regarding personal security in cases of a person’s involuntary hospitalisation in a psychiatric hospital, the
Law on Medical Treatment does not provide for the possibility to appeal a person’s detention and hospitalisation
without his/her consent. However, according to the European Convention on Human Rights and case-law of
the European Court of Human Rights, only a court or an institution with equal competence may decide on the
legality of a person’s detention and take a decision on involuntary hospitalisation. After the CPT’s visit to Latvia
in 1999 and its recommendations,® psychiatric hospitals started to note in their patient registration journals
whether a person arrived at hospital on a voluntary basis or was involuntarily hospitalised. However, no overall
data on the number of such patients are available. The new Psychiatric Assistance Law, which is under
development since 1997, may introduce new provisions which would regulate the situation; however, there is
no information when the law could be passed by the Saeima.

As regards violence among civilians, after Latvia regained its independence, the number of serious violent
crimes against person’s health and life has tripled. However, no significant changes in numbers have taken place
during recent years, nor have there been essential changes regarding the numbers of solved cases.” These
crimes indicate the real level of criminality in the country, because a part of other types of offences could not
be registered at all due to various reasons.
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In Europe from 1999 to 2001 only Russia, Lithuania and Estonia were ahead of Latvia regarding the average
number of homicides per 100,000 residents: in Russia the average number was 21.40, in Lithuania — 10.00, in
Estonia — 9.94 and in Latvia 6.22, while in many countries the number of homicides was much lower: e.g., in
France 1.79, in Ireland — 1.48, in Italy — 1.42, the USA — 5.64.'°

One of the most serious problems in Latvia is human trafficking. Only on 23 May 2002 amendments to
the Criminal Law were adopted that criminalized human trafficking. Nevertheless, the number of initiated
criminal cases and convictions is low: in 2003, 12 criminal cases of sending persons to a foreign country for
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the purpose of sexual exploitation and 3 cases of human trafficking were initiated; in 2004, until 1 June — only
one case of human trafficking and seven cases of sending persons to a foreign country for the purpose of
sexual exploitation were initiated.!! However, according to the data of the International Organization for
Migration, about 2000 residents of the Baltic States become the victims of human trafficking every year.
According to the information provided by the police, about 100 Latvian women go abroad to work as prostitutes
every month. Nevertheless, they report that the number of persons who have been sent to a foreign country
for the purpose of sexual exploitation under threats of violence has decreased. On 2 March 2004 the Cabinet of
Ministers approved the National Programme on the Prevention of Human Trafficking 2004-2008. The
Programme focuses on responsibilities and co-operation among state institutions, NGOs and international
organisations. It foresees that the government has to present an annual report on the measures taken to prevent
human trafficking. The government is also required to allocate funding for programmes aimed at the prevention
of human trafficking as of 2005. It would be of crucial importance to raise awareness among the police about
the issue, as well as co-operation of police with the General Prosecutor’s Office in this field, and to provide
state funding for shelters and ensure rehabilitation services for victims of human trafficking.

Increasing attention has been paid to the issues concerning the protection of children’s rights. The Law
on the Protection of Children’s Rights'?> prohibits cruel treatment of children, torture and physical punishment,
and abuse of a child’s dignity and pride. Violence against a child, persuasion or coercion to take part in sexual
acts, exploitation or involvement into prostitution are criminal offences. Parents are accountable for failure to
fulfil their duties, abuse of parental rights, for physical punishment of children, or cruelty towards a child. A
child who has suffered from domestic violence or faces a real threat of violence, shall be provided with out-of-
family care immediately in case it is not possible to isolate a child from the perpetrators. In the beginning of the
90s children’s rights were the subject of concern only among non-governmental organisations, in particular the
,,Glabiet bernus!” (the Latvian chapter of “Save the Children!”). The National Centre for the Protection of
Children’s Rights under the subordination and later supervision (1999) of the Ministry of Education and Science
(MOoES) was established in 1995 and was operational until 2002. On 4 February 2003 the Secretariat for the
Special Assignments Minister for Child and Family Affairs was established. On 29 April 2004 the Secretariat
was transformed into the Ministry, arguing that the development and coordination of the national policy of
children and family affairs is a continuous task. In 2003, the National Human Rights Office created a special
Children’s Rights Protection Unit.

From 2001 to 2003 the Education Inspection Board of the Ministry of Education and Science received and
reviewed 50 complaints about violence against minors at educational institutions. Parents have complained about
alleged emotional and physical violence against their children inflicted mainly by teachers and peers. 33 of the
received complaints were confirmed true.!> Several criminal cases have been initiated about alleged violence
committed against children at specialised institutions for children (for instance, in 2000 — the Aleksandrova
Special Boarding School in Kraslava district, in 2002 — social care home for children with mental disabilities
“Vegi”). However, convicted persons have either been placed on probation or were released from criminal
responsibility because of statutory limitations.'* 701 children were the victims of crimes in 1998, 935 children —
in 2000, 1077 — in 2001, and 1144 — in 2002."5 Public awareness campaigns have raised public interest and
understanding about these issues. As a result, within the last years the number of reported and registered cases
of violence and cruelty against minors has increased: 6 in 1998, 62 in 2000, 71 in 2001, and 104 in 2002.'
Since 2001, each year about 1,100 children who have suffered from violence have received rehabilitation and
support services.!” According to experts and the data provided by the Central Statistical Bureau, it may be
concluded that the number of cases of violence against minors is higher in reality, because the existing numbers
show the number of initiated criminal cases on violence against minors.!® In order to develop an integrated
policy on the protection of children against violence the National Programme of the Prevention of Sexual Violence
Against Minors was implemented from 2000 to 2004, while in 2004 the programme “Latvia for Children 2004-
2007” was elaborated. One of the goals of the programme is the prevention of violence against minors.

There are no legal norms specifically related to domestic violence against women (in such cases general
provisions of the Criminal Law are applied). The data on domestic violence against women are not available, as
it is not distinguished amongst other types of violence. In accordance with information provided by the crisis
centre ,,Skalbes”, each year domestic violence is the cause of death of 35 women, which constitutes one sixth
of all homicides committed in the country. Each year around 120 Latvian women are severely battered by their
partners. Annually, around 300400 women who have suffered domestic violence seek support at the crisis
centre “Skalbes”. There are no statistics about light injuries, emotional and sexual violence in this violence."
Victims of violence usually do not seek help at law enforcement and judicial institutions, as police and court
systems tend to downplay the seriousness of the crime. Police officers frequently try to persuade women not
to file complaints on spousal or partner violence; prosecutors’ offices close cases because of lack of evidence.
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At the time of writing there were no legal provisions such as a restraining or protection order, which would
forbid the perpetrator to contact the victim. Therefore, women are afraid to report violence; however, a
protection order may be included in the new Criminal Procedure Law (now it is adopted in the second reading).
Currently there are only three shelters for battered women — the Women and Children Crisis Centre in Talsi, the
Centre for Family Support in Dobele and the shelter in Ozolnieki, Jelgava district.

The National Human Rights Office does not play a significant role in the prevention of physical violence.
The Law on National Human Rights Office provides that in cases of conflict the Office should seek friendly
settlement, as well as submit proposals on the prevention of violation of human rights. In practice the National
Human Rights Office forwards complaints on violence to the competent institutions and receives a report on
the outcome of such complaints.

Despite existing gaps in legislation (for instance, there are no possibilities to appeal involuntary placement
in psychiatric clinics), legislation concerning personal physical security may be considered sufficiently
elaborated. The main problems are related to the implementation of legislation in practice, the absence of
effective implementation and control mechanisms, and the lack of awareness by law enforcement officials about
different types of violation of the physical integrity of a person, such as domestic violence. The lack of
rehabilitation services for victims of crime and the absence of national compensation fund for victims of crime
should be highlighted among key serious concerns. However, taking into account the high level of criminality,
the general situation can be evaluated as “satisfactory.”

3.2 How effective and equal is the protection of the freedoms
of movement, expression, association and assembly?

These freedoms have been guaranteed in Latvia in general terms since the country regained independence,?
and were reinforced by amendments to the Constitution in 1998, which introduced a fundamental rights section.
Latvia acceded to a series of international conventions and declarations shortly after independence, and so the
common international norms are also binding for Latvia: the relevant articles of the European Convention on
Human Rights and Fundamental Freedoms, the UN International Pact on Civil and Political Rights and the
conventions of the International Labour Organisation (ILO). Respective sections of the Constitution of the
Republic of Latvia may be “subject to restrictions in circumstances provided for by law in order to protect the
rights of others, the democratic structure of the State, and public safety, health and morals™ (Article 116 of the
Constitution). Restrictions on other grounds are not foreseen; moreover, existing restrictions should be
interpreted narrowly and in accordance with international norms and legal standards. These freedoms are
inherent for everybody without discrimination.

Freedom of movement®!

Article 97 of the Constitution stipulates that everyone residing lawfully in the territory of Latvia has the
right to move freely and to choose a place of residence. Freedom of movement within the Latvian territory is
not limited in practice.

At the same time, Article 98 of the Constitution stipulates that everybody has a right to freely depart from
Latvia. This article also stipulates: “Every holder of a Latvian passport shall be protected by the State when
abroad and has the right to freely return to Latvia. A citizen of Latvia may not be extradited to a foreign country.”
Both citizens and non-citizens of Latvia hold passports of the Latvian Republic.

Movement is also regulated by the visa regimes which are bilaterally determined between states. However,
the substantial differences in visa regimes for Latvian citizens and non-citizens are at times perceived as an
ungrounded restriction on the freedom of movement for non-citizens. Non-citizens have the right to travel
without a visa to seven countries: Denmark, the Dominican Republic, Estonia, Lithuania, West Samoa, St. Lucia
and Croatia, while Latvian citizens enjoy a non-visa regime with 67 countries.?

Many new questions regarding the freedom of movement have been raised after Latvia’s accession to the
EU, mainly regarding citizens’ and non-citizens’*> movement across the EU. Already before the accession, in
the last comprehensive progress report on Latvia, it was noted that outstanding issues in the recognition of
professional qualification put limitations on the free movement of the labour force. The same progress report,
however, recognised that concerning other aspects of free movement of labour, Latvian legislation complies
with the EU standards. A transition period of two years has been foreseen for the free movement of labour
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force from Latvia across the EU, the specific regulations of which were recognised as subject to bilateral
agreements between states, but the maximum term for labour market limitations for Latvian citizens can be
extended to seven years.?* In practice, almost all previous EU member states limited the freedom of movement
of the Latvian labour force (and other new member states) by adopting transition period regulations, including
the requirement of receiving a working permit (in 2004, Latvian nationals could work without a working permit
only in Great Britain, Ireland, and Sweden), or restricting access to the social security system (different transition
period restrictions in all countries).?> In practice, after May 2004, various complaints about restrictions on the
freedom of movement were received by the Ministry of Economics, including complaints about restrictions for
Latvian citizens in other EU member states and complaints about restrictions for citizens of other EU member
states in Latvia. The majority of complaints in the first six months after accession concerned the non-recognition
of insurance.?®

On May 20, 2004 the Parliament adopted amendments to the Law on the Status of Former USSR Citizens
Who Are Not Citizens of Latvia or Any Other State, stipulating that those non-citizens who receive a permanent
residence permit in another country after June 1, 2004, are deprived of the status of a non-citizen of Latvia. In
practice, these amendments meant that those non-citizens who are permanent residents of other states become
stateless persons, and lose connection to Latvia. Such a law restricts the freedom of movement and protection
guaranteed for all holders of a Latvian passport by Article 98 of the Constitution, and hampers those persons’
return to Latvia. Twenty opposition MPs submitted a proposal to the Constitutional Court arguing that these
and some other norms do not comply with the Constitution and international norms, and on 7 March 2005, the
Court ruled the amendments unconstitutional.

Freedom of association

Freedom of association, including the rights to establish and be a member of trade unions, as well as
freedom of assembly, are guaranteed by Article 102 of the Constitution (“Everyone has the right to form and
join associations, political parties and other public organisations”), as well as by Article 20 of the Universal
Declaration of Human Rights, Article 22 of the International Pact on Civil and Political Rights, and Article 11 of
the European Convention on Human Rights and Fundamental Freedoms.

The Law on Public Organisations and Associations, which was adopted in December 1992, regulates the
establishment, operation and closure of such organisations. Trade unions and religious organisations are regulated
by other laws. The heads of public organisations can be residents of Latvia who have attained majority. Public
organisations are registered in the Register of Enterprises?’ after submitting an application, while political
organisations are registered in the Register of Political Parties. Public organisations’ activities can be suspended
or terminated by court, but such measures can be initiated by a number of institutions: the Prosecutor General,
the Chief State Notary of the Enterprise Register, heads of the state security institutions, the Director General
of the State Revenue Service, and the head of the Corruption Prevention and Combating Bureau. A court can
suspend activities of a public organisation if it continues illegal activities after a warning has been issued, or if
it has violated the law repeatedly within a one-year period. A court can terminate activities of a public
organisation on five possible grounds: the organisation does not fulfil the court’s decision about suspending
activities or does not eliminate violation of the law, according to which its activities were suspended; it
deliberately allows for criminal actions; issues calls for non-compliance with the law or for criminal actions;
violates the legal norms which stipulate use of the name and symbols of an organisation; incites racial, ethnic
or religious hate, and supports criminal actions. The second part of the Law regulates the formation of a political
party: it should be founded by not less than 200 Latvian citizens (but can also include additional founders who
are non-citizens); its members may be citizens and non-citizens over 18 years of age.?® A political party needs
to have a minimum of 200 members who are citizens, but if the number of members exceeds 400, then at least
half of them should be citizens of Latvia. In the beginning of 2005 a new law on political parties was proposed
for adoption at the parliament. The draft law permits only citizens to found a party, although citizens from
other EU member states and non-citizens may be members.

In 2003, the Law on Associations and Foundations was adopted, and on 1 April 2004 it came into force.
The law stipulates that existing public organisations should be reregistered in the Associations and Foundations
Register until 31 December 2005. The goal of the new law is “to foster activities and long-term development of
associations and foundations, as well as to promote the strengthening of democracy and civil society’.?’ An
association can be established by physical or legal persons and the minimum number of founders is two. The
right to initiate a court case for closing an association is held by fewer institutions than in the previous law: it
can be done by a prosecutor, or the State Revenue Service if an association has received a warning and within
a specified period of time has not eliminated violations, or within a year’s period after the warning repeatedly
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violates the law, especially with regard to its public activities. In this case the court can terminate the
association’s activities, if it is not in compliance with the Constitution or the law, or if commercial activities
have become main activities of the association; or if its board has not submitted an application for the closure
of the association in accordance with the law, or in other cases foreseen by the law. Unlike the association, a
foundation’s activities can be terminated by the court also if its founding goal has been achieved, or if
achievement of this goal has become impossible (in this case the foundation’s board submits to the court the
application regarding termination of activities), as well as if the foundation’s activities do not correspond to the
goals specified in the statutes (observing the warning procedure mentioned above).

The majority of a public organisation’s (including political parties) founders should be citizens. Article 16
of the European Convention on Human Rights allows for restrictions on political activities for those who are
not citizens of a state, but at the same time this norm should be interpreted and applied in such a way that
restrictions are proportional, and an individual’s connection to the state should also be taken into account.*®
Therefore the restrictions currently in place in Latvia for non-citizens, who can participate in founding a political
party and be its members if the majority of the members are citizens, do not violate the freedom of association.
However, if the provisions of the new draft law on political parties will gain force that only citizens may be
founders of a party, the compliance is more open to question, especially in light of the participation in local
elections by citizens of other EU member states, but who then would be prevented from participating in the
founding of a party. In November 2004, 59 political organisations (parties) and associations were registered,?!
out of these parties 7 (including two associations, which consist of two parties each) were presently represented
in the Parliament.

In practice, activities of public organisations are rarely terminated. In 2003, a National Bolshevik
organisation Pobeda (Victory) was closed by a decision of the Riga Vidzeme district court. A subsequent attempt
to register it under a different name (NBP) failed: in October 2004, the RE, after rejecting a registration
application as being technically incomplete, decided not to register the organisation on the grounds that the
organisation’s real goals were contradicting the Constitution and the law. Taking into account the very high
requirements to the legitimate justification of such restrictions on the freedom of association®?, created by
international court practice, a question emerges whether the real security risks or other potential risks to
democracy, the state or others are properly and specifically evaluated and separated from arguments against
registration based on personal opinions and judgments of those responsible for the registration.

The creation of the Headquarters for the Defence of the Russian-language Schools presents an interesting
case: this unofficial association of various organisations and individuals voluntarily rejected registration, arguing
publicly that it will then be more difficult to terminate its activities than to find a formal statutory or operational
violation in case it is registered. The reaction of Latvian state institutions and society in this case should be
evaluated positively — despite the institutions’ often openly declared dislike towards the Headquarters, there were
no attempts to dismantle the unregistered association. Freedom of association, which should be interpreted as
relevant not only for officially registered organisations, was not interfered with.3

Activities of the trade unions are regulated by the Law on Trade Unions, which was adopted in December
1990. The law stipulates that the residents of Latvia have the right to register a trade union, and that it is subject
to registration if it unites not less than 50 members.** In 1999, the Law on Employers’ Organisations and their
Associations, which regulates the functioning of such organisations, was adopted.

Although Latvian trade unions continue to develop on a practical level, they are not yet protecting its
members’ interests as effectively as trade unions in other developed democratic countries. However, there is a
tendency of abolishing restrictions on forming trade unions. The prohibition for firemen to form unions was
lifted in 1999. Until the end of 2004, the Law on Police forbade policemen to form trade unions. As a result of
calls submitted for a number of years by the Latvian Free Trade Unions’ Association, as well as of the initiative
taken by policemen in coordination with the International Union of Police associations and a case submitted to
the Constitutional court by the National Human Rights Office, the Parliament abolished the restriction in early
2005. However, border guards are still not allowed to form trade unions.’> ILO requirements and norms are
being quoted more and more often, and it seems that EU membership and so common accent on dialogue with
the social partners will promote development at a practical level as well.

Freedom of expression®

Article 100 of the Constitution stipulates: “Everyone has the right to freedom of expression, which includes
the right to freely receive, keep and distribute information and to express their views. Censorship is prohibited.”

Freedom of the press and media is one of the most important aspects of the freedom of expression in a
democratic society. The Constitutional Court has also ruled that freedom of the press is a part of the freedom
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of expression. The Law on the Press and Other Mass Media, adopted in 1990, regulates the freedom of the
press. There are no language use restrictions for the printed media, and in practice, press in Latvian, Russian
and English languages exists in Latvia.

The Law on Radio and Television guarantees freedom of expression, but also imposes restrictions on
language use, which may be considered a violation of the freedom of expression. In 2003, the Constitutional
Court abolished a norm restricting the use of languages other than the state language in private electronic media
to 25% of the total broadcasting time. However, a norm stipulating that a programme can be broadcast only in
one language, as well as norms that regulate language use in public electronic media (and a percentage of
programmes produced in Europe, which should be broadcast in the state language), are still in force.
Furthermore, in 2004 the Parliament adopted amendments to the Law on Radio and Television, which foresee
that the Cabinet of Ministers can prescribe special measures in geographic areas where use of the state language
is deemed insufficient. As a result, executive authorities are granted a possibility to regulate language use by
electronic media in those particular territories where ethnic minorities reside in large numbers.

Although violation of honour and dignity is one of the legitimate grounds for restriction of the freedom
of speech, a possibility exists for freedom of speech being restricted inadequately. In order to avoid this, the
Saeima amended the Criminal Law (CL) in 2003, cancelling norms about intentional defamation of a deputy
candidate. Further on, in 2004, according to the ruling of the Constitutional Court, those CL articles that
stipulated that offence against the honour and dignity of a law enforcement officer, as well as against the
honour and dignity of a state official, is an aggravating circumstance leading to a harsher punishment (up to
two years in prison) than in case of offence against the honour and dignity of an ordinary citizen, were also
cancelled. In 2003, arrest as means of punishment for defamation and for offence against honour and dignity
was removed from the CL. However, in spite of international®’” recommendations about decriminalisation of
the offence against honour and dignity, defining it as an administrative violation instead, the CL still foresees
deprivation of freedom for up to one year as a punishment for offence against honour and dignity in the
mass media.*®

At the same time, freedom of speech may not be fully understood in Latvia where it pertains to incitement
to racial hatred. Article 20 of the International Covenant on Civil and Political Rights stipulates that any advocacy
of national, racial or religious hatred constitutes incitement to discrimination, hostility or violence and shall be
prohibited by law. The convention on Elimination of Racial Discrimination requires that states foresee a criminal
liability for such actions.** The Council of Europe (CoE) unequivocally recommended the same, and General
Regulations on Incitement to Racial Hate were initiated across the EU. However, it should be recognised that
international practice in this field is not fully unambiguous. In Latvia, article 78 of the CL forbids incitement to
racial hatred, but stipulates that it should be intentional in order to be recognised as such. In practice, only three
persons had been tried in court for incitement to hatred.** According to the Civil Law, incitement to racial
hatred is qualified as an offence against honour and dignity. Both the Law on the Press and Other Mass Media,
and the Law on Radio and Television contain articles forbidding incitement to racial hatred.

The basis of the freedom of speech is not only provided in theory by the Latvian Constitution and laws,
but is also being observed in practice (with exceptions in the area of freedom of language use). However, gaps
in existing legislation and insufficient court practice, as well as lack of the code of ethics and thorough
understanding indicate problems in setting legitimate limits for the freedom of speech. For example, there is still
no clear division between freedom of speech and incitement to hatred, as well as between freedom of speech
and offence against honour and dignity.

Freedom of assembly

Article 103 of the Constitution of Latvia stipulates, “The State shall protect the freedom of previously
announced peaceful meetings, street processions, and pickets.”

The Law on Meetings, Processions and Pickets adopted in 1997 specifies legal procedures for organising
and taking part in these events. The Law also specifies that the state should not only provide the opportunity to
assemble, but also to care for no interferences of assembly. Article 19 states that the freedom of expression
and the freedom of language should be observed in meetings, demonstrations and pickets. Any Latvian resident
who has reached the age of 18 and has legal capacity may organize meetings, processions and pickets. A person
who attempts to use these events for reaching targets of organisations, banned in Latvia, or who has been
imposed an administrative penalty for violating procedures for organising and processing of meetings,
processions and pickets or for violating regulations on the formation or closure of non-governmental
organisations are not allowed to organise such events (Article 4).
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The Constitution of Latvia stipulates that meetings and street processions should be previously announced.
However, the Law on Meetings, Processions and Pickets includes a logical contradiction, which moreover limits
the freedom provided by the Constitution of Latvia. Paragraph 1 of Article 12 states that such events, if they
comply with provisions of law, do not require permission of state or municipal authorities. However, Paragraph
2 states that an application should be submitted to the municipality of the territory where the event will take
place, while Paragraph 3 states that the application should be submitted three days before the event. Article 15
stipulates that the municipality may issue a denial to hold an event only on the basis of legitimate grounds. If
such grounds are lacking, the municipality should issue “a note which confirms that the municipality holds no
objections against the event.” Article 16 states that the event may not be organised if the organisers of the event
have not received the note. The difference between this necessary note and a permission (which is officially
not needed) is hard to see. This statutory law requirement thus limits the freedom of assembly provided by the
Constitution of Latvia where only informing about an event is required.

The legitimate grounds of prohibitions to assemble provided by law are mainly related to public security.
They include prohibitions to make calls against the independence of Latvia, to issue calls for violent overthrow
of state power, calls to breach law, to propagate violence, national and racial hatred, open Nazi, Fascist and
Communist ideology, war propaganda, glorify violations of law or call to violate law. During the event it is
forbidden to bear arms, hide faces behind masks, dress in uniforms to express particular political views, use
flags, emblems, anthems and symbols (including in a stylised way) of the former USSR, the Soviet Socialist
Republic of Latvia and Nazi Germany.

Over the years since independence was regained, there were various processions and pickets, but the
number of participants was rather low. In May 2003, for the first time since Latvia regained its independence,
several thousand (ranging from 6,000 to 10,000 depending on the source of information) persons took part in
a demonstration in Riga, protesting against the implementation of the minority education reform. The municipal
authorities issued a note allowing to organise the demonstration. The largest-scale demonstration hitherto took
place on 1 May 2004, when at least 20,000 (according to the police) persons took part in a protest action
against the implementations of the minority education reform. These unusually large, for Latvia, demonstrations
observed legal requirements and were held without any serious incidents.

On June 2003, when the Riga City Council denied issuing a note allowing to hold several protest events,
organisers used a possibility provided by the law to announce the public event as a meeting of MPs with voters,
which did not require permission of the municipal authorities. There was no attempt to establish whether the
public protest events (with many participants who were minors) corresponded to actual meetings of MPs with
voters. Instead, the Parliament hastily adopted amendments, which abolished these special rights of MPs and
therefore extended the requirement to receive permission from the municipal authorities to organise public
events.

In practice, requests for organising pickets — usually with a low number of participants — have been submitted
and a growing number of permissions have been issued. In 2004 in Riga there were at least some 10 events a
month. A broad range of political and other organisations held pickets. The number of participants ranged from a
few individuals to about a hundred.*' The municipal authorities issued permissions to organise pickets to such
radical national organisations as “Nacionala fronte” (National Front) and “Visu Latvijai” (All to Latvia!). Permissions
to organise pickets were also received by the opposition parties presented in Saeima protesting against the situation
of tenants of de-nationalised buildings, as well as against the implementation of the minority education reform. In
2003 there were cases when the notes allowing to organise pickets in Riga were not issued and the Riga City
Council’s Security and Order Committee proposed to amend the regulations and determine specific places where
meetings and pickets could be held. However, in 2004, a large number of permissions were issued for organizers
of various types of protest actions. The news services also increasingly reported on pickets and meetings held in
other towns than the capital — in Liepaja, Daugavpils, Rézekne and Jelgava. However, in these cities events are less
frequent and with a smaller number of participants than in the capital.

It should be noted, however, that also in 2004 there were several occasions in Riga when the required
notes were not issued. In April 2004 a number of protest events against the implementation of the minority
reform were denied permission. The denials were motivated by doubts about the organisers’ capacity to ensure
public order. In June the responsible official in Riga did not review applications regarding three different meetings
against the minority education reform, arguing that the applications were not submitted within the time limit
established by law. Just after the beginning of the academic year the Latvian Association for Support of Schools
with Russian Language of Instruction received repeated denials to organise events in the centre of Riga. The
municipal authorities argued that traffic of close-by big streets may threaten the safety of participating school
students.*?
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There have been several cases when denials to issue a note have been successfully challenged in court.
For instance, in March 2004 the Administrative District Court annulled the denial of the Executive Director of
the Riga City Council Maris Tralmaks to issue a permission to radical youth organization “Klubs 415” to organise
the commemoration march for Latvian WWII Legionnaires on 16 March. Mr Tralmaks based his decision on
the conclusion of the State Security Police, which argued that provocations may occur during the event. (Also
in 2003 Mr Tralmaks did not issue permission for an event of similar character).

The year 2004 saw a growing number of fines imposed for breeching regulations on holding meetings
and pickets. Several such administrative penalties were challenged in recently established administrative
courts. In December 2004, the Administrative Regional Court admitted that the sentence issued by a judge
from the Jelgava Court in the case of Mr Blumfelds was disproportionate. The Judge had sentenced resident
of Jelgava Mr Blumfelds to seven days of administrative detention for malicious resistance to the legitimate
demand of a policeman to follow him to the police station to draw up an administrative protocol there. Mr
Blumfelds had applied for permission to hold the picket, however, the municipal authorities had not issued
him permission.*

Courts have received a number of appeals regarding administrative fines imposed on activists of the
Headquarters for the Protection of Russian-language Schools. The results of these appeals vary. The
Administrative Regional Court decreased the administrative fine imposed on Mr. Gilmans, activist of the
Headquarters, for causing traffic disorders during his “meeting with voters” from LVL 100 to LVL 50.*
However, when the Administrative Regional Court reviewed the appellation submitted by opponents of the
minority education reform Mr Kotovs and Mr Buzajevs, the Court did not change the decision on fines issued
by the Centre District Court of Riga City.*> In December, the Administrative Regional Court reviewed the appeal
submitted by Mr Petropavlovskis, member of the Headquarters for the Defence of Russian-language Schools,
and removed the administrative fine levied for holding the protest event in the area which lies within the territory
of the radius of 50 meters of the Cabinet of Ministers (according to Latvian legal norms, protest actions may
not be held closer than 50 meters from certain official buildings, including the building of Cabinet of
Ministers).*

Although everyone has the right to the freedom of assembly and there has been no analysis regarding
disproportionately imposed restrictions on these rights for specific groups or ethnicities, people hold rather
diverse views about the issue. In a survey conducted by the Baltic Institute of Social Sciences, 62.4% of all
respondents agree or partly agree with the statement that everyone has equal rights to express his/her opinion,
hold pickets and demonstrations in Latvia.*” However, the disaggregation of respondents according to their
ethnicity reveals significant differences: 84.4% Latvians agree or partly agree with the above-mentioned
statement, however, only 45.9% Russians agree or partly agree with it. 22.5% Latvians but 43.1% Russians
disagree or partly disagree with the statement.* The division of the protest activities by nationality because of
minority education reform, and surrounding political tensions have contributed to ethnically differentiated
perceptions about the level of the state’s neutrality towards different ethnic groups.

On the whole, these fundamental freedoms are well guaranteed in the Constitution and international
documents binding to Latvia. Nevertheless, several laws narrow down these freedoms, for instance, the right
of assembly, and choice of the use of languages in the electronic media. MPs and members of the Parliamentary
Human Rights and Public Affairs Committee have on occasion publicly stated that the freedom to use languages
should be regulated in the service areas, including the private sphere, on the basis of customers’ rights, which
may serve as an indication that the interpretation of fundamental freedoms and the grounds for their legitimate
limitations are not stable.

The border between the freedom of expression and incitement to hatred and defamation lacks clarity in
several ways: it is not clearly defined by law and its interpretation in case law is not stable. In addition, law
amendments affecting issues which are very important for democracy have been passed without thorough
analysis or discussion, but there has been a tendency to respond to protest events by elaborating proposals
for law amendments, with a view to restricting or at least increasing control over the events. Variable
practices implemented by municipalities and even courts in cases of administrative violations also contribute
to the conclusion that the interpretation of these freedoms is narrower than the provisions of the Constitution
and also lack stability. On the other hand, rulings of the Constitutional Court and some amendments
introduced by the Saeima cancelling restrictions on the freedom of expression show progress and make
norms less restrictive. In practice, there seems to be a tendency of fewer denials to organise public protest
events. However, often when permission notes to hold an event are not issued, the adequacy of the grounds
of denial, which puts limits on this fundamental freedom, need to be questioned. The fact that administrative
fines imposed for breaching regulations on pickets and meetings have been appealed is a positive trend, insofar
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as it will lead to the accumulation of case law and thereby gradually a more stable interpretation of the content
of these freedoms. So far, however, international court practices and precedents, which interpret legitimate
grounds for the restrictions on the freedom of assembly very narrowly, have not been taken into account to
a sufficient extent. Therefore the overall evaluation in the year 2004 is satisfactory, while the freedom of
movement is evaluated as good.

3.3 How secure is the freedom for all to practise
their own religion, language or culture?

The Constitution of Latvia guarantees the right of individuals to practise their own religion, language and
culture. According to the Constitution, everyone has the right to freedom of thought, conscience and religion.
The church is separate from the State (Art.99). The Latvian language is the official language in the Republic of
Latvia (Art.4). Persons belonging to ethnic minorities have the right to preserve and develop their language and
their ethnic and cultural identity (Art.114). On 30 April 2002, the Parliament adopted the amendments to the
Constitution strengthening the positions of the Latvian language* . These amendments were adopted in the light
of the Parliament’s hotly debated decision made on 9 May 2002 to abolish the requirement of the highest degree
of proficiency in the Latvian language for candidates standing for parliamentary and municipal elections.
Simultaneously, the requirement for the candidates to submit their self-evaluation of Latvian language proficiency
was introduced in the laws on elections.>

Latvia has ratified all the core conventions of the United Nations stipulating the freedom for all to practise
their own religion, language or culture as well as the European Convention for the Protection of Human Rights
and Fundamental Freedoms.’! However, Latvia has not signed and ratified the Council of Europe Charter on
Regional or Minority Languages; and by the beginning of 2005, Latvia has still not ratified the Council of Europe
Framework Convention for the Protection of National Minorities, which was signed by Latvia in 1995.

For historic reasons, the issue of language use is quite sensitive in Latvia. Up to the reestablishment of the
Republic of Latvia in 1990, the Latvian and Russian language proficiency was asymmetric: in 1989, 81,6% of
the residents reported Russian language proficiency, while 62,3% reported Latvian language proficiency (22%
of them were Russians and 18% — other minorities).>> This linguistic situation is a result of the USSR’s policy
aimed at prioritizing the status of the Russian language. Meanwhile, in 2000, 81,2% of residents reported fluency
in Russian and 79% in Latvian (the percentage of ethnic Russians fluent in the Latvian language had increased
more than double — 52,3%).5> However, the protection of the Latvian language remains a topical issue. While
several measures have been made to strengthen the positions of Latvian, many of them include some
questionable aspects regarding the opportunities for minorities to use their language.

According to the State Language Law, any other language used in the Republic of Latvia, except Latvian
as the state language and the Liv language as the language of the indigenous minority, is regarded as a foreign
language. The Law stipulates the Latvian language use and protection at the official level — at state and municipal
institutions, in the courts, in education and other areas. The Law also regulates language use in the private
sphere to the extent that is necessary to protect the legitimate public interest. Additionally, these restrictions
should be proportional. This Law does not apply to the use of language in unofficial communications of the
people, in internal communications of national and ethnic groups, or in the activities of religious organisations.

The Law defines the dominant role of the Latvian language and provides for the right of everyone to address
submissions and communicate in the official language in institutions, public and religious organisations and
enterprises. According to the Law, state and local government institutions, courts and institutions constituting the
judicial system, and State or local government companies accept from persons and examine documents only in
the official language, except urgent submissions of persons to police and medical institutions, rescue services etc.
Documents in a foreign language may be accepted if a translation into the official language is attached. Yet, the
law does not accept written submissions in a foreign language even if the authorities in the relevant institutions are
fluent in this language and if there is a large proportion of minorities in the relevant territory.>*

In practise, the majority of the police staff uses both Latvian and Russian without interpreter’s services in
communicating and providing information to detainees; in the border areas, the authorities even use the Estonian
and Lithuanian language. Court proceedings take place in the official language. However, a court may also allow
another language to be used in some court’s proceedings activities (in civil cases) or the whole court proceedings
(in criminal cases) if all the parties agree to it. The rulings of the courts should be written in the state language.
However, procedural documents (including the ruling) submitted to the persons who participate in the matter in
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criminal cases and who do not understand the state language, should be translated into the particular language,
which such persons understand. For persons who participate in a case (except representatives of legal persons
in civil cases) and who do not understand the state language, the law provides the right to become acquainted
with the materials of the case and to participate in the judicial proceedings with the assistance of an interpreter.
In practise, there are some problems with delays in translating, for example, translation of court verdicts or
court decisions sometimes lasts up to several months.

The Cabinet of Ministers’ Regulations which are derived from the State Language Law stipulate the
necessary state language proficiency level to the extent necessary for performance of professional duties and
duties of office. These regulations cover an extensive (about 80 pages) list of professions and occupations in
state and local government institutions as well as court and institutions constituting the judicial system.

In the private sphere, the extent of state language proficiency, approved in the mandatory and official
procedure for testing language fluency, is required for the performance of professions and official duties for
employees and self-employed persons who perform certain public functions, as well as if the activity affects
the legitimate public interest (for example, for medical staff, lawyers, notaries etc.). There have been attempts
to extend the restrictions to use language freely in the private sphere, particularly regarding occupations being
in close contact with customers. Meanwhile, according to internationally prevailing opinion, such restrictions
violate basic human rights since, being too restrictive, they greatly disadvantage a large number of individuals
(regarding opportunities to earn livelihood), or are deemed unreasonable or unjustified given the legitimacy of
objectives sought and the means employed to reach these objectives.>

The right to choose and use personal names is another area of language use in the private sphere. There
are two main principles for reproducing personal names: adding of endings to indicate gender, and reproducing
of personal names of foreign origin according to their pronunciation in the original language.’® In 2001, the
Constitutional Court received an application from a person who considered that her Latvianized personal name
raised problems for asserting her identity. The Court argued that rendering the applicant’s personal name
according to Latvian traditions and grammatical rules is a restriction of private life, although this practise has a
legitimate aim to protect the rights of other inhabitants of Latvia to use the Latvian language on all of Latvia’s
territory and to protect the democratic state order. Additionally, according to the court’s ruling, the threat to the
functioning of the comprehensive Latvian language system, allegedly occurring as the result of the permission
to spell personal names in official documents exclusively in the original form, is greater than the inconveniences
of a person using a passport with a foreign name rendered according to Latvian traditions.>’ Tt is interesting
that the case materials mention the fact that Latvia is the only country in Europe where personal names’
transliteration is stipulated by the law. The law allows the indication of the original and historical form of personal
names in the passport’s page for special notes.

In practise, there have been cases when Registry Offices have not registered the names of children of
non-ethnic Latvian origin (e.g. registering the name “Daniels” instead of the parents’ claimed name “Danila”;
“Nikola” — instead of “Nikola”).

The laws on education stipulate language use in the education system. According to the Law on Education,
education shall be acquired in the official language in State and local government education institutions. In
another language, education may be acquired in private educational institutions; in State and local government
educational institutions in which educational programmes for ethnic minorities are implemented® as well as in
educational institutions specified in other laws.* In the academic year 2002/3, 70 percent of all the students in
the general full-time schools were registered at schools with Latvian language of instruction, almost 30 percent —
at schools with Russian language of instruction and less then half of a percent — at schools with other language
of instruction. Over the last ten years, the percentage of students at the schools with Latvian or other non-
Russian language of instruction has had the tendency to increase, while the number of students attending schools
with Russian language of instruction has significantly declined.

On 5 June 2003, the Constitutional Court passed a ruling on a case submitted by 24 MPs from opposition
parties regarding minority language use in the media. The Court ruled that the requirement of the Law on Radio
and TV to limit the use of language other than Latvian in private electronic media to 25% of broadcasting time
violates Article 100 of the Constitution. However, other limitations on the use of a language other than Latvian,
including the requirement that any one program must use only one language, remain in the Law on Radio and
TV. In 2004, the Cabinet of Ministers, using the prerogative of Article 81 of the Constitution, submitted new
amendments to this law. At the end of the year, the President of Latvia returned the amendments to the
Parliament for review. According to the amendments, “If the Cabinet of Ministers establishes that in some part
of the state territory there are threats to the use of the state language or its use or distribution is essentially
insufficient, then the Cabinet of Ministers takes decision on the set of measures to promote the use of the state
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language in the respective territory.”®® There is no indication what authority in what way shall establish the
existence and the extent of the language threat, as well as what measures could be implemented for promoting
state language use. Yet, this norm raises concern about further possible limitations of language use in radio and
TV. The Law on the Press and Other Mass Media concerning newspapers, journals, bulletins and other periodic
editions does not contain any limitations of language use.

The Latvian Administrative Violations Code foresees sanctions in cases when the legal norms concerning
the Latvian language use are not observed; the State Language Centre has a supervisory function in this area.®!

As regards freedom of religion, the church is separate from the State, and there is neither official state
religion nor defined “traditional religions,” although in practise they do exist and are mentioned as such in public
discourse. In state and municipal schools, educators from five®? confessions can teach the Christian religion,
according to the education programme approved by the Ministry of Education and Science.®* The public
schools of national minorities also have the right to teach religion of the relevant minority according to the rules
of the Ministry of Education and Science. However, the state funds only Christian faith and ethics lessons.
Another function — registry of marriages — is delegated by the state to eight®* confessions.®® In turn, the
representatives of nine confessions® have the rights to fulfil the chaplain service (religious service in the armed
forces, places of detention, medical care institutions etc.). Jehovah’s Witnesses®’ have also requested the right
to visit prisons, but their request has been turned down.

Christmas, Good Friday and Easter are official state holidays in Latvia. The government has several times
discussed but not supported the call to accord the status of an official holiday also to the Orthodox Christmas.

There are over 30 confessions and religions registered in the Office of Religious Affairs (in early 1990s,
there were 9 religions). The parishes of a confession have the right to establish only one religious association
(church). This limitation is grounded in the argument about possible conflicts concerning the property owned
by or returned to the confessions. The parishes of the confessions and religions starting their activities in Latvia
for the first time and not belonging to the already registered religious associations are required to register at the
Office of Religious Affairs each year during the first ten years in order to prove their loyalty towards the state
and the compliance of their activities with the law.®®

The draft laws for the state agreements with seven confessions elaborated in 2004 show a favour of the state
regarding the “traditional” confessions. This step was made after the ratification of the agreement with the Holy
See on 12 September 2002. The agreement determines the legal status of the Catholic church in the state, the
relations of the state with the Catholic church in Latvia and its representatives.®” In order to prevent possible
discrimination of other confessions, the Parliament has adopted amendments to the Law on Religious Organizations
stipulating that separate laws can regulate the relationships between the state and religious association (church);
after debates, this provision has only been extended to some of the confessions and religions.

In 2002, the conflict between the organization of Jehovah’s Witnesses and the R€zekne city community
and municipality regarding the building of a house of prayer shows the problems encountered by the
representatives of unconventional confessions. A similar situation had occurred earlier in Valmiera. On
September 2004, 19 pastors and heads of the Christian parishes in Liepaja signed and published an open letter
protesting against the building of a Mormons’ house of prayer. Although there are several thousand
representatives of Islam (Muslims), no mosques have been built so far.

From 1999 until 2001 several Jehovah’s Witnesses were sentenced for their conscientious objection to do
mandatory military service. Since 2002, the recruits refusing military service on grounds of religion have the
right to alternative service.

The duration of the alternative service, which at first was set as double (24 months) that of regular military
service has been reduced in 2004 to the same as military service — 12 months.”®

(For freedom for all to practise their own culture see Section 1.2)

To conclude, Latvian legislation in this area more or less corresponds to international standards. However,
several limitations of language use stipulated by the law and the tendency to strengthen these limitations
particularly in the private sphere (both in several occupations and in the radio and TV) show that there is still
a lack of understanding of the legitimacy and the need for such restrictions in a democratic society. The lack
of such understanding derives also from the fact that organizations are forced to search for various solutions
regarding language use in order both to avoid violations of the law and at the same time not to complicate and
slow bureaucratic procedures. Therefore, the situation in this area can be evaluated as “satisfactory”. Regarding
the freedom of religion, neither the law nor practise guarantees equal status of all religious confessions registered
according to the law. Although the requirements and evaluation criteria for registration are equal for all
confessions and the church is declared to be separate from the state, the state has prioritised more traditional
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and larger-sized confessions, while the newly registered confessions have had an unstable status with the need
to be repeatedly registered in order to prove their loyalty towards the state. Taking into account these factors,
the situation regarding religion could be evaluated rather as poor.

3.4 How free from harassment and intimidation are
individuals and groups working to improve human rights?

First initiatives in the field of human rights in both governmental and public areas were launched in the
beginning of the 90-ies after Latvia regained its independence. A number of non-governmental organisations,
such as “Glabiet bernus!” (“Save the Children!”) in 1990, Latvian Human Rights Committee in 1992, the Latvian
Centre for Human Rights and Ethnic Studies in 1993, resource centre for women ,,Marta” and others were
established. With the support of experts of the European Council, the UN and the OSCE in 1994 the National
Programme on the Protection and Promotion of Human Rights was developed. The key goal of the programme
was the creation of an independent human rights institution. On 18 July 1995 on the basis of the provisions of
the Cabinet of Ministers under Article 81 of the Constitution of Latvia an independent institution — the National
Human Rights Office — was formed, while the formerly established post of the National Human Rights Minister
at the Ministry of Justice was discharged.

As of the middle of the 90-ies development of human rights organisations was more quantitative than
qualitative. No essential state support was provided. However, it should be noted that the state did not hamper
or restrict these developments. Besides, the improvement of legislation concerning both non-governmental
institutions and national human rights institution is taking place as well.

Non-governmental human rights organisations work in accordance with the same principles as other non-
governmental organisations do. The Law on Non-governmental Organisations and Their Unions regulate the
sector since 1992. According to the Law NGOs are free to distribute information about their activities; establish
their own press and other means of mass media; organize pickets, demonstrations, street processions and
meetings in public spaces; maintain contacts with foreign NGOs; form public opinion; conduct other public
activities. Regarding the aims and tasks of NGOs the Law provides that they may turn to state, municipal
institutions and courts and protect the rights or interests of their members.”!

As of 1 April 2004 the Law on Associations and Establishments came into force. The Law was developed
taking into account experience and legal norms of other countries and suggestions of foreign experts.”> The
goal of the adoption of the Law is to promote development of the public sector, including the field of human
rights, and to make the sector more effective. Positive evaluation should be given to the fact that the new Law
regulates only those issues which are important for the protection of members of association or establishment
and third parties, leaving the choice of other activities in the competence of an NGO. The Law also solves
several administrative issues, which were existing till now.”> Associations and establishments, activities of which
provide significant profit for the public or a part of the public, including the protection of human rights and
individual rights, and the development of civic society, may be registered as public benefit organisations in
accordance with the criteria provided by law and on the basis of a conclusion issued by the Committee of
Public Benefit.”* These organisations, as well as persons who give donations to these organisations, are subject
to tax exemptions.”

The state funding available for human rights NGOs is very small. Therefore the number of these
organisations in Latvia is very low: there are only those which manage to attract funding. The situation, however,
has its positive sides as well: independence strengthens objectivity, and these organisations are free enough to
express their views.

The Law on the National Human Rights Office (NHRO) regulates work of the National Human Rights
Office as of 5 December 1996. The Office is an independent state institution. Its main tasks are provision of
information to the public and education; revision of complaints on alleged human rights violations, which
also includes the right to clarify the situation on the Office’s own initiative; monitoring of human rights, in
particularly with regard to social risk groups; analysis of legal norms, reporting on the situation to the Saeima
and the Cabinet of Ministers. Decisions of the NHRO are not binding either for state authorities or individuals.

In practice the main function of the NHRO is the revision of applications and complaints.”® The execution
of these tasks takes the majority of the NHRO’s time, because unfortunately the funding which is ensured by
the state is not sufficient for the implementation of other NHRO’s tasks provided by law.”” The lack of funding
accounts for the low capacity of the NHRO. On 16 June 2004 the President of Latvia submitted to the Saeima
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the draft law on the Ombudsman Office, which provides the expansion of the NHRO, its legal mandate and
scope of activities. The draft law also provides that independence of the office should be strengthened. However,
the draft law has not been reviewed even in the 1% reading yet.

The state has not imposed any restrictions on local and international human rights organisations which
protect human rights and conduct research in this field.”® The state fulfils its commitments provided by the
European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment and
ensures visits of the Committee for the Prevention of Torture (CPT) to Latvia.” The mandate of the National
Human Rights Office covers a broad range of rights: to request information from any state and municipal
institutions and legal and physical persons, to invite to the Office for providing explanations; besides nobody
has the right to hamper the implementation of the Office’s activities.

Progress has been observed regarding co-operation among the Prison Administration, State Police, State
Border Guard Service and other authorities with human rights NGOs: NGOs have been provided with
possibilities to conduct monitoring in closed institutions, and NGOs expertise has been used to raise awareness
of staff members of closed institutions on human rights issues. NGOs have developed shadow reports along
with reports developed by the state on the implementation of UN covenants and conventions.®

However, it would not be correct to argue that society members have a full understanding of human rights
and that human rights apply not only to specific groups of people but also to each individual. A part of the
political elite interprets attention paid to any human rights issue as criticism and spoiling of the state image, not
perceiving it as an integral part of democracy.

On the one hand there is a lack of the state’s interest in work and development of human rights
organisations. That can be observed in critical comments of the Latvian government on almost all
recommendations made by international human rights organisations, in halting the adoption of the Law on
Ombudsman Office and raising the funding for the Office so it could be more effective in the implementation
of its tasks. On the other hand, progress is observed: there is co-operation among state institutions and human
rights experts and institutions, which are asked to take part in discussions on human rights issues and
development of legal norms; their co-operation in the implementation of projects. Although the level of state
interest in involving NGOs varies, the state authorities invite human rights organisations to be active, thus
showing and promoting understanding about the role of these organisations in a democratic society. Though
representatives of state authorities tend to respond to criticism rather sharply and not always in an adequate
manner, it should be noted that there is no physical harassment or intimidation either towards individuals or
state or non-governmental organisations that work for the improvement of the situation of human rights. The
overall situation may be evaluated as good.

3.5 What measures, if any, are being taken to remedy publicly
identified problems in this field, and what degree
of political priority and public support do they have?

The lack of accountability of state repressive authorities to society raises serious concern as from the re-
establishment of the independent state. So called closed systems — police, mental hospitals, and prisons to a
lesser extent — base their performance on the criteria developed by their internal hierarchies rather than on
regulations which are clear for society and adopted in accordance with democratic order. Often these
institutions observe law in a rather formal manner. Slower or faster progress can be observed dependent on
the field. For instance, if an issue is actual for a wider circle of society, such as police violence, it receives
greater attention than, for instance, the lack of complaining possibilities in cases when a person believes that
s/he was subjected to hospitalisation without his/her consent. Very seldom political interest to solve these
issues can be observed. However, society’s trust in state authorities depends on its trust in state repressive
structures. The survey reveals that almost a half of respondents do not trust the police.®! International co-
operation plays a very essential role in the improvement of the situation. For instance, in the area of prisons the
Nordbalt project of the Nordic Countries played an enormous role, while experts from Northern Ireland have
developed the advanced police training programme in the framework of the PHARE 2003 National project
»Police Training.”

The lack of attention paid to the high rate of real crime, witnessed by the high number of homicides, at
both the public and political level raises serious concern. Obviously, there is a lack of co-ordinated actions to
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combat crime. The high number of complaints about the inactive and disinterested work of the police and
complaints of policemen about being overworked indirectly confirms that this problem exists.

Positive tendencies in the prevention of publicly identified problems are mentioned in other subchapters of
this chapter, and on the whole, the situation can be evaluated as satisfactory.

The most serious concern. The most serous concern is the state’s disinterest in the formation of
independent mechanisms, responsibilities of which would be the supervision of state repressive authorities and
implementation of preventive actions regarding possible violations of human rights. Though there are several
mechanisms, such as the Internal Security Service of the State Police, Main Inspection on Staff of the Ministry
of Interior, as well as the Office of General Inspectorate of the Mol, all these institutions work in one system
with the institutions which these authorities supervise (the State Police, the Ministry of Interior and the Ministry
of Justice respectively). Thus it may not be concluded that these mechanisms are independent. Besides, these
mechanisms need a larger capacity.

Positive feature. As of the middle of the 90-ies the ability of the government and state to perceive criticism
addressed to them in a neutral manner and get involved in a pragmatic dialogue to discuss and solve issues
which are needed to be improved (including at the legislative level) has increased.

Proposed changes. The formation of independent authorities, which would supervise state repressive
institutions and strengthening of independent ombudsman’s institution. ~ Not only should national human
rights monitoring authorities have broad mandates in theory and declarative circle of general tasks, but also
real financial and political independence. It would lower the level of legal nihilism and raise society’s trust in
the state.

Summary: progress during the past 3—5 years

Very Good Good Satisfactory Poor Very Poor
3.1 X
3.2 X
33 X
3.4 X
3.5 X
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4. Economic and Social Rights

Feliciana Rajevska and Alfs Vanags

Are economic and social rights equally guaranteed for all?

Introduction

In the years since 1991 Latvia has transformed its economy from a sub-unit of the Soviet planned
economy into what is acknowledged as a ‘functioning market economy’. This has involved a major restructuring
of the economy — towards services and away from manufacturing — as well as the creation of a variety of new
institutions both public and private that are necessary for the proper functioning of a market economy. Examples
of new public institutions include the financial and public utility regulators, while examples of private institutions
are market economy oriented trade unions and employers associations, who come together in social dialogue at
various levels, or more micro level institutions such as numerous arbitration courts that deal at a private level
with commercial disputes.

Economic growth resumed in Latvia in 1994, and, after a setback in 1995 due to the Bank Baltija collapse,
has been strongly positive ever since (even the Russian crisis did not reverse growth). Since 1995 Latvian real
GDP has grown by nearly 60%. Few new jobs were created as a result of this growth, so-called ‘jobless
growth,” (which, in essence, is acceptable, because it means that productivity was increasing). The National
Action Plan for Employment (NAPE) introduced first in 2000, is an annual document that includes measures
aimed at both increasing the labour force competitiveness and at eliminating unemployment. Particularly welcome
recent labour market developments are that by 2003 the share of long-term unemployment in total
unemployment was down to 41% from 58% in 2000. Older workers, especially older women workers have
also benefited.

Nevertheless, Latvia remains the poorest country in the EU, with, in 2003, a per capita income of 42.6%
of the EU-25 average when adjusted for the cost of living. There are serious inequalities of income across
persons and disparities of income, employment and unemployment across regions, as well as significant numbers
of socially excluded persons. Thus, the Gini coefficient in Latvia has been steadily rising from around 2.5 in
1991 to 3.6 in 2003. Real GDP in the Riga region is more than 2.5 of that in Latgale, while the level of registered
unemployment in Latgale is nearly 3.5 times that in the Riga region.

Thus the evidence suggests that while Latvia has prospered in recent years at the aggregate level significant
sections of society have not shared in this bonanza.

4.1 How far is access to work or social security
available to all, without discrimination?

Legislation:

Article 107 of the Constitution: “Every employed person has the right to receive, for work done,
commensurate remuneration which shall not be less than the minimum wage established by the State, and has
the right to weekly holidays and a paid annual vacation.”

Article 109 of the Constitution: “Everyone has the right to social security in old age, for work disability,
for unemployment and in other cases as provided by law.”
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Latvian legislation does not include discriminatory norms. Thus employment and social security should be
available to all, without discrimination.

In practice, however, the situation may be different as can be inferred from sociological survey data. For
example, a survey conducted by the Social Research Centre “Latvijas Fakti” in October 2004 indicates that one
fifth of Latvia’s population have encountered restrictions due to their gender. Also, almost 60% of the population
believes that women are more affected by various restrictions.

In December 1999 — January 2000, Baltic Data House conducted a survey on the observance of human
rights in Latvia as perceived by people themselves. People between the ages of 15 and 74 were surveyed
using direct interviews. Altogether, 1040 people were interviewed in 104 locations across Latvia.

Among the most important problems mentioned by respondents were: the provision of social guarantees
(47%), the right to work and fair and favourable work conditions (41%) and the right to education (34%).
People are also concerned with the children’s rights (32%) and the disabled (14%).

From a socio-demographic perspective, the people who are most critical are non-Latvians, aged 15-49,
living in towns, have secondary and higher education, and who are able-bodied (both employed and unemployed)

48% of non-Latvians and 35% of Latvians have encountered problems when executing their right to work,
23% of non-Latvians and 13% of Latvians have had problems with respect to housing. Rights with respect to
work are of most importance to people within the age groups (35-49 year olds — 52%, 25-34 year olds — 45%,

50-64 year olds — 39%). For older workers the main problem is that jobs tend to be offered to people of 35
years and younger.

Table 4.1
Most urgent human rights problems in Latvia

Proportion of respondents
PROBLEM that regard the problem
as most urgent, %

Ensuring of social guarantees 47
Right to work and fair and favourable work conditions 41
Right to eduucation 34
Children’s rights 32
Citizenship issue 21
Right to housing 18
Right to personal security 16
Right to an environment safe for health 14
Rights of the disabled 14

Right to a fair trial

Right to the inviolability of private life

Patient rights

Right to address a local government

Freedom of political beliefs

Right to have one’s application considered in government institutions

W W | W |k | [N |

Freedom to move

Source: Baltijas datu nama pétijums par cilvéktiesibu ievérosanu Latvija 1999. gada decembri — 2000. gada janvari; 2. lpp.

People on a low income (<40 Ls a month per household member) are more likely to have been discriminated
against with respect to their right to work (<40 Ls — 49%, all respondents — 41%). Work is one of the most
important and sensitive human activities and the opportunity to exercise the right to work has a direct or indirect
link to other important rights and guarantees. For example, the right to an acceptable living sta